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PREFACE BY THE SERIES' EDITORS 
The Business and Law Research Centre, established in 1994, is a leading 
research institute in the field of commercial and private law, recognised 
by the Royal Dutch Academy of Sciences. Participants in the Business and 
Law Research Centre are the Faculty of Law of the University of Nijmegen 
and a number of renowned law firms and companies. 
We are delighted to present to the readers the doctoral dissertation of 
Angélique Thiele as Volume 5 in the Series Law of Business and Finance. 
This publication contains a detailed exploration of security rights in the 
jurisdictions of the Netherlands, England and Germany. Legal authors 
have given much attention to security rights in general. However, few 
authors have commented on collective security arrangements. Fascinating 
and often complex legal questions arise when a group of financiers is 
involved in a loan facility and has entered into a security agreement with 
the debtor or a third party. The answers to these questions have great 
practical and academic relevance. We are convinced that this detailed 
analysis offered by Angélique Thiele will prove extremely useful to 
anyone interested in transactions involving collective security rights. 
We feel privileged to have this dissertation published in our Series and 
hope that it will find its way to legal practitioners and scholars throughout 
Europe. 
September 2003 
Professor Sebastian Kortmann Dennis Faber 
Chairman of the Board of the Director of the Business 
Business and Law Research Centre and Law Research Centre 
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PREFACE 
The idea to write this book originated from my work as a lawyer in the 
area of international secured corporate finance transactions. In practising 
in this field, it is impossible to escape the myriad of legal difficulties that 
present themselves if security has to be given to a group of financiers, in 
a number of jurisdictions. The legal technical puzzles that result from this 
have intrigued academics and frustrated practitioners. To parties that 
enter into these transactions these legal technical complications simply 
pose a problem that they wish to see resolved. 
In this book I have endeavoured to provide a further insight into the legal 
issues that arise within the context of secured finance transactions 
involving groups of financiers and to offer practical solutions for these 
issues where possible. Time constraints and my own limitations have 
made it necessary to confine my research to Dutch, English and German 
law. However, it is hoped that the systematic treatise of issues in this book 
will also assist in identifying legal difficulties that arise where security is 
given for the benefit of a group of financiers in other jurisdictions, and be 
a useful contribution toward further research on this subject. 
The study laid down in this book also proves a point that has become a 
fact of life for any banker and lawyer engaged in these transactions in the 
Netherlands, which is that the current Dutch legal framework for 
collective security arrangements leaves much to be desired. 
The reasons for this are, to a considerable extent, historical. They can be 
explained if one is willing to understand the conceptual approach of the 
Dutch legislator towards arrangements, whereby one person is appointed 
to manage another person's property, and accept its persistent rejection of 
a trust concept. This should, however, not obscure the fact that they are 
not founded on policy arguments against collective security arrangements 
and do not justify the complications that Dutch law creates for parties 
wishing to make these arrangements. 
This point is substantiated in the final chapter of this book, which ends 
with a suggestion towards a statutory provision to resolve the problems 
IX 
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with collective security arrangements under Dutch law. It will be argued 
that such a provision should be based on fiduciary ownership, whereby 
the security held by the fiduciary automatically constitutes a separate 
fund. This type of solution may be welcomed by some and frowned upon 
by others, especially given the reluctance shown by the Dutch legislator 
when asked to introduce a trust concept in the past. However, leaving 
aside personal preference and the general debate as to whether a trust 
concept should be introduced into Dutch law, it will, I hope, become clear 
that Dutch law's general rejection of this concept needs to be reconsidered 
for the purpose of allowing collective security arrangements to function 
effectively. 
I have endeavoured to be accurate on all subjects discussed. I am 
nevertheless acutely conscious of the fact that my background is that of a 
Dutch lawyer. I have therefore tried to get statements made with respect 
to English and German law confirmed not just by literature but also, 
wherever possible, by practitioners in these jurisdictions. However, there 
may subsequently have been changes in the law and exceptions may need 
to be made in particular cases. At the risk of pointing out the obvious, any 
lawyer instructed to advise on issues discussed in this book must always 
take care to check the position with a competent lawyer in the relevant 
foreign jurisdiction. 
I am extremely grateful to Professor An toon Struycken who, nine years 
ago, introduced me to the fascinations of comparative law and who has 
been my sparring partner, my most conscientious critic and my best 
companion throughout the whole process that has resulted in this book. 
I am also indebted to Professor Roy Goode, Professor Stefan Grundmann 
and Professor Sebastiaan Kortmann for taking the time to read and 
comment on my work, and to Professor Philip Wood, for reviewing my 
work and allowing me to pick his brain on a number of legal practical 
issues dealt with in this book. I have further been privileged to have the 
support of my colleagues at Allen & Overy and the valuable assistance of 
the library staff of their Frankfurt and London offices, whom I have so 
often harassed with requests for copies of obscure literature. I would also 
like to thank my editor Louise Ridderbeekx-Ingram, and my secretary 
Roosje Hart and Gonnie Jakobs for helping with the lay-out of this work. 
That said, any errors or omissions are entirely my responsibility. This 
X 
Preface 
book is dedicated to my parents and to my husbcind Menno Rouschop 
who has a law degree and does not like to be reminded of that, but who, 
in spite of my midnight book browsing and evenings and weekends filled 
with furious typing, fortunately still likes me. 
I would be grateful for any critical comments and information on the 
topics discussed in this book. These can be sent to me at the following 
address: 
Allen & Overy 
Apollolaan 15 
1077 AB Amsterdam 
The Netherlands 
The law is stated in this book as known to me on 30 June 2003, with the 
exception of a limited number of additions, which have been made in 
order to include some new literature and new developments that are 
relevant to the subject and came to light in the period June 2003-
September 2003. 
Angélique Thiele Amsterdam 5 July 2003 
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CHAPTER I 
INTRODUCTION 
1. The subject and purpose of this book 
The subject of this book 
1 This book contemplates the ways in which collective security 
arrangements may be made under the laws of three jurisdictions Dutch, 
English and German law It is intended to be not just an academic but 
also a practically orientated comparative study, as well as a plea for 
the enactment of legislation to facilitate these arrangements under Dutch 
law 
What are collective security arrangements7 
2 The term "collective security arrangement" is used in this work to 
describe an arrangement whereby security is held for the common benefit 
of a number of lenders Security may be in the form of a mortgage or 
pledge over the property of the borrower or a third party It may also 
consist of a third party guarantee It could be extensive, covering all or 
most of a borrower's assets, but could also be limited to one single charge 
In this work, the focus will be on collective security arrangements relating 
to security over assets1 As will become clear, this form of security causes 
the most difficulty if it is to be made part of a collective security arrange-
ment 
3 The terms of a collective security arrangement may differ, de-
pending on the type of finance to be secured and the legal structure that 
is used However, for practical purposes, these arrangements almost 
1 Overviews of the different types of security over assets that are available to lenders 
under Dutch, English and German law are given in the first paragraphs of chapters 
III, IV and V of this book 
1 
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invariably entail that one person2 is appointed to monitor and enforce the 
security in the interest of all lenders concerned. 
The use of collective security arrangements in finance practice 
4. Collective security arrangements are not a new invention recently 
discovered in the dark corners of the cupboard of financial law. In fact, 
these kinds of arrangements have been applied in corporate finance for a 
long time. 
5. Early examples can be found in the secured bonds issued by Dutch 
enterprises in the Dutch East and West Indian colonies in the 18th 
century3. As from 1900, secured bond issues became a common means of 
financing large enterprises and the practice of having the interests of the 
bondholders represented by a trustee or fiduciary became widespread4. 
6. Today's finance practice shows a large variety of secured finance 
transactions, whereby security may be shared amongst lenders under a 
collective security arrangement. These include secured (euro)bond issues5. 
This is by far the most common arrangement. However, it is also possible that more 
than one person is appointed to manage security under a collective security arrange-
ment. Such an arrangement may, for example, be made in large syndicated loan 
transactions, whereby security is taken in several jurisdictions. In that case, it may 
be efficient to delegate the management of the security package to two or more 
different banks, that are each appointed to manage the security taken in their own 
jurisdiction. 
See for example Booy, Trustees bij geldleningen. This work includes an example of 
a secured bond issued in 1753 in relation to a loan granted to planters in Surinam 
(pp. 194-197). Administration of the loan and security was delegated to Mr. Willem 
Gideon Deutz, who was major of Amsterdam at the time. The terms of the bond also 
offer a less flattering peek at one of the more dubious episodes of Dutch history, 
where these state that the loan is to be secured by "a mortgage of the plantations, 
together with the slaves, equipment, and further properties appending thereto" 
(article 4 of the bond). 
See Farrar/Hannigan, Farrar's Company Law, p. 256; Elland-Goldsmith, Revue de 
Droit des Affaires Internationales 1985, pp. 945-968; Lupoi, Trusts: A Comparative 
Study, p. 145 and Booy, Trustees bij geldleningen, pp. 39-42 and 112-114. 
A eurobond issue is a bond issue that is aimed at an international group of inves-
tors. The bonds may be denominated in any currency. Due to the fact that euro-
bonds are usually issued by large corporations and public entities with a good credit 
rating, eurobonds are ordinarily unsecured, unless they are issued as part of a 
securitisation or repackaging transaction (see notes 6 and 7 below). By contrast. 
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securitisations6 of many different kinds of assets that may range from 
residential mortgage loans to phone bills and English pubs, repackagings 
of debt securities7, as well as various kinds of secured syndicated loans8 
and club loans9. 
7. One may wonder what induces parties to make a collective security 
arrangement. It can be safely assumed that the main concern of the 
average investor is with his own wallet, not that of his fellow investors. It 
is also a fact of life that borrowers are not normally keen on providing 
domestic bond issues in the United Kingdom are usually secured. See Wood, 
International Loans, Bonds and Securities Regulation, pp. 119-143 and 159; Fuller, 
Corporate Borrowing, Law and Practice, pp. 21-28. See also Graaf, Euromarket 
Finance: Issues of Euromarket Securities and Syndicated Eurocurrency Loans, pp. 
12-14 and 219-228. Another example of secured bonds are the Pfandbriefe issued by 
German mortgage banks. The Pfandbrief market is one of the world's largest bond 
markets. The total debt outstanding in this market amounted to EUR 1,1 trillion as 
at the end of 2001 (source: The Pfandbrief, Europe's biggest bond market. Intro-
ducing the classical funding instrument of Germany's mortgage banks, report 
published by the Association of German Mortgage Banks, Berlin 2002). See further 
543-547. 
In the case of a securitisation, income-yielding assets are (re)financed by packaging 
them into an issue of, usually highly rated, securities. The securities are serviced 
from the cash flow generated by the relevant assets and secured by a security 
interest over the assets. See Schwarcz, Structured Finance, A Guide to the Principles 
of Asset Securitisation and Ferran, Mortgage Securitisation, Legal Aspects. See 
further Glennie/De Bouter/Luke (eds), Securitisation (contains reports on the law 
and practice with respect to securitisation in different European countries, including 
Germany, the Netherlands and the United Kingdom). 
Repackagings resemble securitisations. In the case of a repackaging, debt securities 
or loan portfolios are converted into an issue of new securities with different 
characteristics. The new securities are secured on the original debt securities or 
loans and are serviced from the cash flow that these assets generate. See Benjamin, 
Interests in Securities, A Proprietary Law Analysis of the International Securities 
Markets, pp. 279-299; Carmichael, IFLR December 1985, pp. 17-19 and Lewis, IFLR 
November 1996, pp. 23-29. 
A loan syndication involves two or more lenders ("the syndicate") that are each 
making individual loans to a borrower on the same terms set out in a single 
agreement between all parties. The number of banks may be very small, but may 
occasionally also run into hundreds of lenders, such as the 1994 GBP 700 million 
Eurotunnel loan facility, which involved a syndicate of 220 banks. See further Wood, 
International Loans, Bonds and Securities Regulation, pp. 90-103; Gabriel, Legal 
Aspects of Syndicated Loans; Slater, JBL 1982, p. 173 and Warne/Elliot, Banking 
Litigation, pp. 129-135. For a down to earth discussion of syndicated loan docu-
ments, see Buchheit, How to Negotiate Eurocurrency Loan Agreements. 
Club loans are a subset of syndicated loans. A club loan typically involves far few 
lenders and is usually arranged without a lead bank or agent bank. 
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their lenders with the direct right of recourse and the measure of control 
over their business that a security interest typically offers to a lender 
8 It seems that the use of collective security arrangements is driven by 
four main factors the demand for more substantial credit over longer 
periods of time at the lowest possible cost, risk-limitation and efficiency 
These factors have led to the development of finance transactions in­
volving groups of lenders. They also explain why lenders want and 
borrowers give security and why this is often done under the umbrella of 
a collective security arrangement 
Economic forces behind finance transactions involving groups of lenders 
9 Finance transactions involving groups of lenders have developed 
along with the need of corporate and sovereign borrowers for substantial 
credit over longer periods of hme The key advantage of this type of 
finance is that the undertaking to provide large sums of money and the 
risk of the borrower not repaying are spread among several lenders It can 
thus become attractive for potential financiers to participate in the 
granhng of a loan that they would not have otherwise been able or willing 
to advance individually. At the same time, the larger market of potential 
financiers and the reduced risk for individual lenders may provide 
borrowers with a better opportunity to obtain the required credit at a 
lower cost10. 
10 In addition, it has become a profitable business for professional 
credit institutions to arrange these kinds of finance transactions for 
borrowers The fees paid for this service can be substantial11 This operates 
as a further incentive for professional credit institutions to become more 
involved in these sorts of finance transachons 
10 See Wood, Interna bonal Loans, Bonds and Securities Regula tion, ρ 90, Ah, The Law 
of Secured Finance, An International Survey of Security Interests over Personal 
Property, ρ 3, Schimansky/Bunte/Lwowski, Bankrechts-Handbuch, Band II, pp 
2448-2449 and Riegger/Weipert, Munchener Handbuch des Gesellschaftsrechts, 
Bandi, ρ 561 
11 At one extreme, the EUR 22,5 billion syndicated loan facility arranged for Olivetti/ 
Tecnost in 1999 to finance the offer for Telecom Italia is reported to have generated 
a total amount of USD 600 million in fees (source J Dyson, Euromoney Magazine, 
July 1999 
4 
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11. It should also be noted that not all of these finance transactions are 
directly motivated by a borrower's need for a loan. They may very well be 
set up for other reasons such as the obtaining of a tax benefit, the effec-
tuation of an interest or currency swap or the improvement of the 
borrower's balance sheet12. 
Why lenders want and borrowers give security 
12. Leaving aside large corporate entities with a good credit rating, the 
group of borrowers able to borrow without giving any security is limited. 
Unless the borrower is of undoubted creditworthiness or willing to pay 
additional interest to compensate for the risk, lenders will usually require 
security for their loans, particularly if they are to part with their money for 
a longer period of time. In finance transactions where the repayment of a 
loan is principally dependant on the returns of the undertaking or assets 
financed, such as project finance and leveraged acquisition finance, maxi-
mum security over the assets concerned will normally be a prerequisite 
for finance13. 
Reasons to make a collective security arrangement 
13. Where finance is extended by a group of lenders and security must 
be given for their loans, the making of a collective security arrangement 
offers a number of benefits. It saves time and a lot of paperwork if security 
is negotiated, obtained and monitored for the common benefit of all 
lenders instead of by each lender individually. It also saves costs and, 
possibly, stamp duty or other taxes, which would otherwise usually be for 
the account of the borrower. If need be, there can be common enforcement 
of the security and provisions can be made to ensure an orderly 
12 See Benjamin, Interests in Securities, A Proprietary Law Analysis of the Inter-
national Securities Markets, pp. 279-299; Schwarcz, (1994) 1 Stanford Journal of 
Law, Business and Finance, pp. 133-154; Baums, Asset Securitisation in Europe and 
Graaf, Euromarket Finance: Issues of Euromarket Securities and Syndicated Euro-
currency Loans, pp. 226-227. 
13 On the rationale of security, see generally Ali, The Law of Secured Finance, An 
International Survey of Security Interests over Personal Property, pp. 3-10 and 33-
46; Wood, Comparative law of Security and Guarantees, p. 3 and Ferran, Company 
Law and Corporate Finance, pp. 488-490. See also Vinter, Project Finance, pp. 149-
150 on the purposes of security in project finance. 
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distribution of the proceeds. Any costs of enforcement that cannot be 
recovered from the borrower can be shared between the secured lenders. 
14. Finally, a collective security arrangement can also provide a mecha­
nism through which enforcement can be controlled, so that individual 
lenders can be stopped from pulling the plug on a borrower by enforcing 
their security, thereby damaging the interests of the borrower and its 
other creditors. This can be crucial for a borrower in distress. 
15. It would thus be wrong to assume that collective security arrange­
ments are purely in the interest of lenders. The advantages offered by 
collective security arrangements have even led some borrowers to put one 
in place of their own accord14. 
Legal complications that affect collective security arrangements 
16. Collective security arrangements make economic sense. They are 
perfectly decent business arrangements and as such they can serve the 
interests of all parties involved. They do not cause unfair prejudice to the 
interests of third parties, unless one wishes to pursue the argument that 
the very possibility for a person to give security to one or more of his 
creditors is objectionable. This is not the modern view of the western 
world. It may therefore be considered surprising that parties who wish to 
make these arrangements are confronted with such a multitude of legal 
pitfalls in so many jurisdictions. 
17. If there is no policy argument against collective security arrange­
ments then why does the law get in the way in so many places? 
The nature of security interests 
18. The first source of complication lies in the nature of security in­
terests. Security interests confer a priority right of recourse to the secured 
creditor in respect of the security assets, enabling the secured creditor to 
14 See for example Achmea Hypotheekbank Ν V , Secured Debt Issuance Programme, 
prospectus of 21 November 2001 and ABN AMRO Bouwfonds Nederlandse 
Gemeenten Ν V., Secured Debt Issuance Programme, prospectus of 6 June 2002. 
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apply the proceeds of these assets towards the discharge of the secured 
debt. Often, they allow the secured creditor to sell the assets immediately 
on default of the debtor. Accordingly, security interests provide the 
secured creditor with a preference that does not only affect the borrower, 
but also the rights of third parties; and which can usually be invoked by 
the secured creditor without the need to have his claim assessed by a 
court15. 
19. It is therefore felt that a set of mandatory rules is required to pre-
serve an orderly system and ensure proper protection of the rights of third 
parties and the debtor, where this is considered just. Conventional tools 
to achieve this include formal requirements as to how security interests 
must be documented (e.g. notarisation) and registration provisions. They 
could further include restrictions and specification requirements relating 
to the debt that may be secured, the assets over which security may be 
created and the identity of the secured creditor16. 
20. These requirements are often difficult to comply with in the context 
of secured finance transactions such as large syndicated loans and bond 
loans, where the lenders may be numerous and anonymous and the iden-
tity of the lenders may change more than once during the life of the loan. 
The complexity of the rules relating to security interests 
21. Considering the variety of other interests that could be affected by 
security interests, it is also unavoidable that rules regarding security 
interests are less simple and straightforward than, for example, those 
applicable to contracts. On top of this, different policies and the com-
plexity of the subject have led to very different regimes in different juris-
dictions. 
15 Compare: Goode, Legal Problems of Credit and Security, pp. 1-10 and (same author) 
Commercial Law, pp. 640-642 and 673-674; Sykes, The Law of Securities, p. 3; Ali, 
The Law of Secured Finance, An International Survey of Security Interests over Per-
sonal Property, pp.15-33; Calnan and Jäkel, in: Cross-Border Security and Insol-
vency, Oxford University Press; Bot ter /Visser, in: Cross-Border Security, p. 438 and 
Wood, Comparative Law of Security and Guarantees, pp. 1-7,98-109 and 137-147. 
16 An extensive comparative survey of ways in which the laws of different juris-
dictions seek to control the rights of secured creditors can be found in Wood, 
Comparative Law of Security and Guarantees. 
7 
Chapter ì 
22. Most jurisdictions will generally apply the laws of the jurisdiction 
where the assets are situate {lex rei sitae) to determine whether a valid 
security interest has been created in the assets, regardless of any choice of 
law made by the parties17. Thus, where the transaction involves taking 
security over assets in more than one jurisdiction, having to fit a collective 
security arrangement into the framework of each of these jurisdictions 
presents an additional complication. 
23. Several initiatives have been taken to unify national laws relating to 
cross-border security, with varying success. Successful proposals that have 
recently been adopted include: the International Convention on the Law 
Applicable to Certain Rights in respect of Securities held with an Inter-
mediary, Final Act of the Nineteenth Session of the Hague Conference on 
Private International Law of 13 December 200218, the Convention on the 
Assignment of Receivables in International Trade of 12 December 200119 
and the Convention on International Interests in Mobile Equipment and 
Protocol on Matters specific to Aircraft Equipment of 16 November 200120. 
Each of these conventions seeks to regulate a specific area of security law. 
17 For a further discussion of the position under English law on this point, see, 
generally, Dicey/Morris/Collins, Dicey and Morris on the Conflict of Laws, 
chapters 22,23 and 24 and Bridge, English Conflict Rules for Transfers of Movables: 
A Contract-based Approach?, in: Cross-Border Security and Insolvency. For the 
position under German law, see Kropholler, Internationales Privatrecht, and 
Drobnig, German Conflict Rules on Security Interests in Movable Assets in: Cross-
Border Security and Insolvency. A concise discussion of Dutch rules of private 
international law on the subject of security can be found in: Bertrams/Van der Vel-
den, Overeenkomsten in het internationaal privaatrecht en het Weens Koopverdrag. 
18 For a discussion see Potok, Cross Border Collateral: Legal Risk and the Conflict of 
Laws, Guyrvn/Marchand, Transfer or Pledge of Securities held through Depo-
sitories, in: The Law of Cross-Border Securities Transactions, and Benjamin, J., 
Cross-Border Electronic Transfers in the Securities Markets (2001) 35 Int Law, pp. 
31-45. The European Parliament and the Council of the European Union had on 6 
June 2002 adopted a directive on financial collateral arrangements (Directive 
2002/47/EC, OJEC L 168/43). 
19 See Ali, The Law of Secured Finance, An International Survey of Security Interests 
over Personal Property, pp. 297-301; Bazinas, UNClTRAL's Work in the Field of 
Secured Transactions, in: Emerging Financial Markets and Secured Transactions, 
Van Achterberg, WPNR 6474 (2002) and 6475 (2002), pp. 109-116 and 127-132. 
20 See Ali, The Law of Secured Finance, An International Survey of Security Interests 
over Personal Property, pp. 301-305; Goode, The UNIDROIT Mobile Equipment 
Convention, in: Cross-Border Security and Insolvency, and Honnebier, NTBR 2002 
pp. 233-238, WPNR 6449 (2001), pp. 559-569, WPNR 6392 (2000), pp. 156-164 and 
WPNR 6241 (1996) and 6242 (1996), pp. 755-759 and 776-779. 
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Although they are an important step towards further reform, we are still 
far removed from a general unification of security laws. At the time of 
finalisation of this work, the Netherlands, the United Kingdom and 
Germany had not yet ratified any of the conventions mentioned21. 
The rejection of a trust concept 
24. The practicality of putting one person in charge of the security for 
the common benefit of all lenders involved has briefly been touched upon 
above. In the next chapters of this work it will become apparent that the 
only efficient way to organise a collective security arrangement is by 
making this person entitled to the security. This poses problems in juris-
dictions that do not recognise a trust concept. 
25. This point requires a little more elaboration. Firstly, it should be 
noted that the term "trust concept" is somewhat infelicitous in that there 
is really no such thing as a single trust concept. Even under English law; 
the legal system that is commonly regarded as the home base of the trust, 
the term "trust" may used to describe many forms of arrangements that 
may differ in purpose and legal implications22. 
26. The term "trust concept" is used here to describe a type of arrange-
ment whereby; (i) a person (the "trustee") owns assets segregated from his 
private estate and must deal with those assets for the benefit of another 
person (the "beneficiary") so that, (ii) these assets cannot be touched by the 
trustee's private creditors and whereby, (iii) the beneficiary has rights in 
respect of the assets that can not only be exercised against the trustee, but 
21 For an up to date overview of states that have signed and ratified these conventions 
in the order mentioned, see the websites of the Hague Conference on Private 
International Law, www hcch.net; UNCITRAL, www uncitral org and UNIDROIT, 
www.Umdroit.org. 
22 See Hayton, Trusts, in: Vertrouwd met de trust. Trust and trust-like arrangements, 
who pointedly summarises the position as follows. "Like an elephant, a trust is 
difficult to describe but easy to recognise" (p. 3). See further Hayton, Introduction: 
The Trust Concept, Waters, Recueil des Cours, Académie de Droit International, pp 
109-450, and Martin, Hanbury and Martin Modem Equity, pp 47-73. 
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also against third parties23. In the context of a collective security arrange-
ment (i) and (ii) are the most relevant (see 56-57). 
27. Where a jurisdiction does not acknowledge a trust concept, the 
lenders' choice is roughly between accepting that they may lose their 
rights in respect of the security, if the person entitled to the security 
becomes insolvent, or basing their arrangement on agency. 
28. From what follows, it will become clear that the concept of agency 
is not suitable as a basis for collective security arrangements for a number 
of reasons. Consequently, there is a consistent tendency in practice 
towards using alternatives whereby title to the security is vested in the 
person put in charge of the security24. Where a trust concept is not 
available, various safety nets are often put in place to approximate the 
protection offered by such a concept. These devices make collective 
security arrangements even more complicated than they typically already 
are. There will also usually be some residual risk. 
Rules on collective security arrangements in the Netherlands: the approach of the 
Dutch legislator 
29. Whilst practice shows a clear and continuous preference to deal 
with the legal complications of collective security arrangements through 
the use of a trust or some form of fiduciary ownership, the Dutch legis-
lator has persistently moved in the opposite direction. 
30. A good illustration is the - slightly provocative - comment made by 
E.M. Meijers, the principal drafter of the new Dutch Civil Code. In an 
article on the subject of trustees25 he wrote: 
"My conviction is as follows: The English law of property is, both in its construction 
and in respect of many of its rules of law, lagging a couple of centuries behind that 
of the continent. It is an accumulation of archaic, obsolete concepts and silly fictions 
23 Compare: article 2 of Convention on the Law Applicable to Trusts and on their 
Recognition 1985 (the "Hague Trusts Convention") and Hayton/Kortmann/Ver-
hagen, Principles of European Trust Law. 
24 Compare 260, 398 and 560. 
25 Meijers, WPNR 2998 (1927), pp. 413-416. See also Van Gerven, Bewindsbevoegd-
heid, pp. 32-34. 
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that will astound no one more than the Englishman himself, as soon as he shall have 
abolished them. [..] The English notion that, he who manages property for the 
benefit of another and has the right to dispose of that property qualifies as the legal 
owner, is without a doubt inferior to our view that the person for whose benefit the 
property is being administered is the exclusive owner of that property. [.. ] It is 
much more straight-forward to characterise the legal position of the trustee as that 
26 27 
of an agent of the owner." 
31. This view, coupled with false wealth objections and the general fear 
that introducing an Anglo-American concept like the trust into the Dutch 
civil law system could lead to unforeseen and unwanted results, has led 
the Dutch legislator to reject a trust concept28. Instead, the approach has 
been to try to enhance the Dutch law concept of agency (vertegenwoordi-
ging) to suit the needs of parties wishing to make arrangements whereby 
assets are held for the common benefit of a number of persons. On the 
preparation of the new Dutch Civil Code, "BW" (Burgerlijk Wetboek)29, an 
attempt was therefore made to regulate the position of a bondholder 
26 "Mijn overtuiging is dan deze het Engelsche zakenrecht is én in zijn construches én 
ook in vele zijner regelingen, eemge eeuwen bij die van het Europeesche vasteland 
ten achter. Het is een opeenhoping van verouderde, thans onbruikbaar geworden 
begrippen, en dwaze ficties, waarover eenmaal niemand zich meer verbazen zal dan 
de Engelschman zelf zodra hij ze afgeschaft zal hebben. [...] De Engelsche opvatting, 
dat hij, die het goed voor een ander beheert en daarover beschikken kan, de 
eigenlijke gerechtigde is, staat ongetwijfeld achter bij de onze, volgens welke degene 
voor wie beheerd wordt, de uitsluitende eigenaar van het goed is. [ .] Veel eenvou-
diger wordt de rechtspositie van den trustee dan ook geschetst, wanneer men zegt 
dat hij een vertegenwoordiger van den eigenaar is." 
27 By contrast, see Maitland, Equity, A Course of Lectures, p. 23, who observes: "The 
idea of having two persons occupying owner-like positions with regard to the same 
thing is a concept almost essential to civilisation." 
28 See Van Zeben/Du Pon/Olthof, Parlementaire Geschiedenis van het nieuwe Burger-
lijk Wetboek, Boek 3, pp. 461-468. For a critical assessment of this view, see Kort-
mann. Past "de trust" in het Nederlandse recht? in. Vertrouwd met de Trust, Trust 
and trust-like arrangements (English summary included) The legislator stuck to this 
view, in spite of a considerable lobby for the introduction of a trust concept into the 
new Civil Code. See particularly, the proposals of the Netherlands association of 
company lawyers (Nederlands Genootschap van Bedrijfsjuristen) made on 8 November 
1984, discussed by Spier in: Kwartaalbericht Nieuw BW 1985, pp. 1-5. 
29 The preparation of the new Dutch Civil Code to replace the Civil Code of 1838 
started in 1947. The main part of the new Dutch Civil Code became effective on 1 
January 1992. An official English translation of books 3, 5, 6 and selected titles of 
book 7 BW can be found in Haanappel/Mackaay, New Netherlands Civil Code, 
Patrimonial law. 
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trustee, including the taking of security by this person for the benefit of 
the bondholders, through "bewind"30, a concept based on agency31. 
32. To point parties, who might otherwise be inclined to set up a trust-
like arrangeaient in the right direction, a provision was included in the 
new Dutch Civil Code that prohibited these kinds of constructions. 
Accordingly, section 3:84 paragraph 3 BW now provides: 
"A legal act that purports to transfer title to an asset by way of security, or which 
does not have the purpose of making the asset concerned become part of the estate 
of the acquirer, does not constitute a valid title for the transfer of that asset." 
30 The legislation on bewind was contained in title 3:6 of the proposal for the new 
Dutch Civil Code. The connected provision relating to bondholder trustees was 
contained in section 3.9.1.5a. In ordinary English language bewind could be 
translated as "administration" and bewindvoerder, the Dutch term used for a person 
authorised to act pursuant to a bewind, could be translated as the "administrator". 
However, this is not really adequate from a legal point of view. Bewind is not a 
procedure used to facilitate a moratorium to aid the rehabilitation of a company 
experiencing financial difficulties like the English law concept of administra tion. For 
a brief explanation of the Dutch law concept of bewind in English, see 606-612. See 
further Kortmarm/Verhagen/Faber/Domingus, in: Principles of European Trust 
Law. For an extensive review, see Lubbers, Bewind in NBW, De Boer, Het bewind. 
31 Another attempt to beef up the Dutch law concept of agency for this purpose, 
besides bewind, can be found in section 7:423 BW on mandate (lastgeving). For a brief 
discussion of this provision in English, see Kortmann/Verhagen/Faber/Domingus, 
in: Principles of European Trust Law, pp. 200-201. See further 602 and Asser/ 
Kortmann/De Leede/Thunnissen 5-III, no.168-173. Compare also section 25 of the 
Notary Act (Wet op het Notarisambt) and section 19 of the Bailiff Act (Gerechtsdeur-
waarderswet) on nominee accounts held by Dutch civil law notaries and bailiffs. 
Here, caselaw of the Netherlands Hoge Raad at the time appeared to recognise that 
amounts standing to the credit of such an account could be regarded as a separate 
fund within the estate of the nominee accountholder (see Slis-Stroom, HR 3 Februa-
ry 1984, NJ 1984,752, however, see also the recent decision of the Hoge Raad in the 
case of Procall/de Coöperatie, HR 13 June 2003, RvdW 2003,108, see further 200). 
In the new Notary Act (1999) and Bailiff Act (2001 ), the Dutch legislator nevertheless 
chose to provide that amounts standing to the credit of a nominee account held by 
a notary or bailiff in his own name belong to the beneficiary, thereby constituting 
the nominee accountholder as an agent of the beneficiary (in spite of serious 
criticism, see, particularly, Kortmann and Faber, WPNR 6303 (1998), pp. 137-145 
and NJB 1999, pp. 507-508). 
32 "Een rechtshandeling die ten doel heeft een goed over te dragen tot zekerheid of die 
de strekking mist het goed na overdracht in het vermogen van de verkrijger te doen 
vallen, is geen geldige titel van overdracht van dat goed." 
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33. This provision brought an end to the concept of fiduciary ownership 
for security purposes (fiduciaire eigendom tot zekerheid) that had been 
developed by the Dutch courts, and to the notion that it should be possible 
to create a form of fiduciary ownership for management purposes (fidu-
ciaire eigendom ten titel van beheer), whereby the assets held by the fiduciary 
would be protected from the fiduciary's private creditors through the 
creation of a separate fund33. 
34. The legislation on bewind never reached its final form. Attempts to 
provide clear rules on the creation of a bewind and its implications, 
particularly in relation to rights of third parties, eventually resulted in a 
complicated and heavily criticised piece of legislation. Consequently, the 
enactment of the provisions on bewind was postponed on the implemen-
tation of books 3, 5 and 6 of the new Dutch Civil Code in 1992 and finally 
aborted34. 
35. As a result, Dutch law currently does not provide an adequate legal 
framework for collective security arrangements35. Since collective security 
arrangements are a highly functional tool in corporate finance practice, for 
which there is a substantial and continuous demand, this is a defect that 
deserves to be remedied. 
The purpose of this book 
36. The purpose of this book is twofold. Its first objective is to provide 
a systematic insight into the legal complications that arise in the context 
of collective security arrangements and to discuss ways in which these 
may be dealt with. In doing so, I hope that this work will also be of 
practical use to those who wish to study or are requested to advise on 
these arrangements. 
33 On the Dutch law prohibition on transfer of ownership for security purposes and 
the partical retreat of this prohibition which has meanwhile occurred, see 72 and 
notes 52 and 53. With respect to fiduciary ownership for management purposes, see 
further 204-205 and notes 179 and 286. 
34 Van Reehuis/Slob, Parlementaire Geschiedenis van het nieuwe Burgerlijk Wetboek, 
Inv. Boek 3, 5 en 6, Boek 3, pp. 1273-1275, Handelingen II, 1991-1992,17 141, no.9 
pp. 7-8; Handelingen II, 1992-1993,17 141, no. 12 pp. 56-57 and 23 027, no. 3, p. 4. 
35 For a discussion of the present position and the deficiencies of Dutch law with 
respect to collective security arrangements see chapters III and VII below. 
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37. Its further aim is to use the insights gained towards a suggestion for 
a set of statutory provisions that facilitate these arrangements under 
Dutch law. 
Method of research 
38. The method of research used is that of a comparative study of 
Dutch, English and German law. 
39. I have chosen English law for two reasons. One is its dominant 
presence in international finance practice. Financiers generally consider 
English law to be a well organised and lender friendly jurisdiction. As a 
result of this confidence, a major part, if not most of the finance do-
cumentation used in international finance transactions conducted in 
Europe, now contains a choice for English law as applicable law. A basic 
knowledge of the English legal system has therefore become essential to 
any lawyer studying international financial law or practising in this field. 
Secondly, it is undeniable that under English law a trust can be success-
fully applied to resolve the difficulties encountered in making a collective 
security arrangement36, for which Dutch law currently offers no proper 
alternative. 
40. I have chosen German law because of its resemblance to the Dutch 
legal system. Like Dutch law, it has rejected the trust as part of its own 
legal system37. However, by contrast to the Netherlands, the development 
of a concept of fiduciary ownership through caselaw has been allowed to 
continue in Germany38. More and more German law collective security 
arrangements are now based on fiduciary ownership39. 
36 On this point it should be noted that, although literature on the English law of trusts 
is abundant, collective security trusts have received very little attention. Standard 
works, such as Pettit, Equity and the Law of Trusts; Hanbury and Martin Modern 
Equity, and Snell's equity, completely ignore the use of a trust for this purpose. 
37 Although the German opposition has been more categorical on an international 
level: the Netherlands have ratified the Hague Trusts Convention, whilst Germany 
has not (see 250 and 549). 
38 See 486 and 520-534. 
39 See 560. 
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41. Unlike the trust, fiduciary ownership is a concept with which Dutch 
law is traditionally familiar (see 33 and 146). It is therefore submitted that, 
fiduciary ownership offers the simplest solution to the problems which 
needlessly complicate the making of collective security arrangements 
under Dutch law to this date. This view is further expounded in chapter 
VII. 
2. Organisation of this book 
Order of treatment 
42. It is my strong conviction that any solution offered by the law in this 
field should above all be practical. The next chapter of this work therefore 
begins by examining the practical requirements that a collective security 
arrangement should meet. Chapters III, IV and V consecutively discuss 
the various ways in which these arrangements may be structured under 
Dutch, English and German law. In these chapters, the criteria formulated 
in chapter II will be used to identify the difficulties that may present 
themselves when making a collective security arrangement under the laws 
of each of the jurisdictions discussed. Furthermore, these criteria will be 
used as a basis for a review of whether the different types of collective 
security arrangements available under these jurisdictions fulfil their 
purpose. Chapter VI comprises a short comparative analysis of collective 
security arrangements under Dutch, English and German law. Finally, 
chapter VII includes a proposal for a set of rules to accommodate these 
arrangements under Dutch law. 
43. It has been my intention to make this book an easily accessible 
source of information. Each of the chapters dealing with collec tive security 
arrangements under Dutch, English and German law has therefore been 
set up so that it may be read independently and without specific fore-
knowledge of the legal system concerned being required. For the same 
reason, each of these chapters starts with an outline of the security that is 
available to lenders in the relevant jurisdiction. 
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A word on scope and language 
44. The bulk of secured finance transactions that have collective security 
arrangements are loans made to corporate entities. In view of that, this 
work focuses on corporate finance. Specific rules affecting government 
entities or consumers are outside the scope of this book. 
45. Furthermore, there are two important related topics that will mostly 
remain undiscussed in this book, which should be mentioned here. The 
first concerns rules of company law that may restrict a company's ability 
to give security. This includes ultra vires and corporate benefit principles 
and rules that prohibit a company from providing financial assistance 
with respect to the acquisition of shares in its capital40. Secondly, this book 
does not consider rules of private international law relating to security. 
This is partly inspired by the wish to keep this book down to a manage-
able size, but also because I believe that there are other studies that deal 
with this topic more than adequately41. Exceptions are made in a few 
places where these rules have a direct impact on the structuring of 
collective security arrangements, as opposed to the contents of the security 
package provided to the lenders. 
40 For a general discussion of the way in which the ultra vires doctrine operates under 
English law, see, generally, Farrar/Hannigan, Farrar's Company Law, pp. 98-115. 
See further Lingard, Bank Security Documents, pp. 56-61 on cases in which this 
doctrine may restrict a company's ability to give security. For the English law 
position on the subject of financial assistance, see Ferran, Company Law and Cor-
porate Finance, pp. 372-407 and Lingard, Bank Security Documents, pp. 105-107. 
German law does not have an ultra vires doctrine, but capital maintenance rules 
may impose restrictions on the ability of a German limited liability company (Gesell-
schaft mit beschränkter Haftung) or joint stock company (Aktiengesellschaft) to grant 
upstream or cross-stream security. For the German law position with respect to 
capital maintenance and financial assistance, see Lutter/Schef fler/Schneider, Hand-
buch der Konzemfinanzierung, pp. 745-776 and Fahrholz, Neue Formen der 
Untemehmensfinanzierung. See further Stimpel and Fleck, in: Festschrift 100 Jahre 
GmbH-gesetz; Abramneko, GmbHR 1997, pp. 875-880; Früh, GmbHR 2000, pp. 105-
110 and Joost, ZHR1984, pp. 27-55. For the Dutch law position with respect to ultra 
vires and financial assistance, see Asser/Maeijer 2-II, no. 74-78 and Asser/Maeijer 
2-ΙΠ, no. 163-165, and Stille, Groene serie, Rechtspersonen, commentary on sections 
7, 98c and 207c, and further literature referred to in these works. See also Van 
Solinge, Doeloverschrijding en zekerheidstelling in concemverband, in: Onderne­
ming en 10 jaar nieuw burgerlijk recht. 
41 For a selection see note 17. 
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46. The nature of this study and the subject of this book have led to the 
decision to write this book in English. This book is a comparative study. 
It is hoped that as such it may be of interest to an international group of 
readers. Its subject, collective security arrangements, is a topic that 
regularly crops up in the context of international finance transactions; 
where English law has become the predominant language. I therefore felt 
it would be practical to write this book in English. 
47. This means that Dutch and German legal terms have been translated 
into English. Where a term is used for the first time, the original term has 
been added in Italics. In the few cases where it was not possible to provide 
an adequate translation, I have inserted a short explanation of the term in 
English and continued the use of the original term. However, it should be 
borne in mind in each case that translations of foreign legal terminology 
are seldom fully accurate, due to the substantial differences that exist 
between national laws on this subject. This is particularly true where 
security interests and other rights in rem are concerned. It is always 
dangerous to assume that a concept of foreign law, which on the face of 
it resembles a concept familiar to one's own legal system, will have the 
same legal implications. 
48. Dutch and German legislation and other regulations, and quotations 
from Dutch or German sources have also been translated into English, 
followed by the original name or wording. An exception has been made 
for the proposal for new Dutch legislation that is contained in the final 
chapter of this book. Here, Dutch wording has been included first, 
followed by an English translation. 
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CHAPTER II 
PRACTICAL REQUIREMENTS FOR 
COLLECTIVE SECURITY ARRANGEMENTS 
Seven criteria that a collective security arrangement should meet 
49. Several authors have discussed the practical requirements that a 
collective security arrangement should meet42. In my view, the following 
seven criteria should be fulfilled in order for a collective security to be 
effective. 
(A) It should be possible to create security without having to name or register 
the individual lenders that are to benefit from the security 
50. One of the distinguishing characteristics of the large corporate 
finance transactions that are discussed in this book is that lenders may be 
numerous and that their identity may be unknown and may change 
several times during the life of the loan as lenders trade their investment 
(see 58-61). It is therefore impractical or even impossible to provide the 
name of each lender. 
(B) It should be possible to put one person in charge of monitoring and 
enforcing the security, subject to terms that are agreed in advance 
51. There may be situations where a number of creditors choose to 
obtain their own security individually or simply hold their security 
jointly. However, where the transaction involves a large number of 
lenders who wish to share in the same security, putting one person in 
charge is the most effective way to ensure efficient management and, if 
42 See for example: Wood, Comparative law of Security and Guarantees, pp. 107-108; 
Elland-Goldsmith, Revue de Droit des Affaires Internationales 1985, pp. 945-968 
and, same author. The Use of Trusts in Financial International Transactions in 
Europe; Waters, Recueil des Cours, Académie de Droit International, pp.109-450; 
Meesters, De trustee als houder van zekerheidsrechten, in: Vertrouwd met de trust. 
Trust and trust-like arrangements (English summary included) and Van Weverwijk, 
De trusthypotheek: vertrouwen in zekerheid, in: Onderneming en 5 jaar nieuw bur-
gerlijk recht. 
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necessary, enforcement of the security for the benefit of all lenders con-
cerned. 
52. The law should allow parties to delegate this task either to one of 
the lenders or to a third party. In the case of a secured bond issue, for 
example, a third party "security trustee"43 will normally be appointed to 
this task. In the case of a secured syndicated loan, it will usually be most 
convenient if one of the syndicate lenders is appointed to manage the 
security. 
53. The terms on which the security is to be monitored and enforced 
should provide certainty of procedure. Parties should therefore be able to 
agree these terms in advance. 
54. Where security is held for a number of lenders, it will generally be 
undesirable and impractical to obtain the consent of each lender when it 
comes to enforcement, or for the purpose of taking other decisions 
affecting the security. Lenders may consist of numerous bondholders 
whose identity is unknown and different lenders may have different 
interests. Having to obtain each lender's permission could cause delays in 
situations where quick action is crucial in order to preserve the security. 
In a worst case scenario, this could result in a deadlock where an 
individual lender blocks the enforcement of the security. 
55. It should therefore be possible for parties to agree that the person 
appointed to manage the security is authorised to deal with the security 
in accordance with the instructions of an agreed majority of the lenders, 
or if need be, at its discretion. It should not be possible for a lender or a 
third party creditor wishing to take recourse against a claim under the 
loan to take individual action with respect to the security. This will 
prejudice the interests of the other lenders, as well as the borrower. 
43 This is the usual term for a person that manages security under a secured bond loan 
However, the term "security trustee" need not say anything about the actual legal 
arrangements made. Much will depend on the law that governs the security. See 
145, 336 and 487. 
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(C) Lenders ' rights in respect of the security and proceeds of the security must 
be properly protected 
56. A collective security arrangement that exposes lenders to the 
insolvency risk of the person chosen to manage the security is inadequate. 
It is essential that lenders do not lose their rights in respect of the security 
or proceeds if the person chosen to manage the security becomes bank-
rupt. Security and proceeds should not be subject to recourse by a security 
trustee's or security agent's44 other creditors. If this basic protection is 
absent, a collective security arrangement increases rather than decreases 
the risk of the lenders for whose benefit the security is held. Consequently, 
the purpose of the arrangement is defeated. 
57. One may feel that the law should also enable lenders to pursue their 
claim with respect to the security and proceeds against a third party in the 
event that the person chosen to manage the security breaches its obliga-
tions towards them and alienates the security or the proceeds45. In my 
view, this need not be a prerequisite. One does not go to the market and 
sell a charge. The proceeds of security may be easier to embezzle, but it is 
doubtful whether the law could really do anything to protect lenders from 
that kind of fraud. A careful selection of the person that is appointed as 
security trustee or security agent is more effective. 
(D) Lenders' rights in respect of the security must be easily transferable 
58. Finance transactions involving groups of lenders are less personal 
than a bilateral transaction between a borrower and its relationship bank. 
Lenders involved in these transactions are more likely to regard their loan 
as a pure investment. Accordingly, they will normally wish to be able to 
sell the loan when they see fit. This is true, almost without exception, if the 
loan takes the form of an issue of bearer debt instruments, but is in-
creasingly also the case where syndicated loans are concerned. 
59. Common reasons for lenders to sell their loans include: the wish to 
realise the capital tied up in the loan, the opportunity to make a profit or 
the wish to avoid over-exposure to a borrower, or to diversify their loan 
44 On the use of these terms, see 145, 336 and 487. 
45 English law goes a long way in this by providing the beneficiary of a trust with the 
right to trace trust property, see 366-367. Dutch law and German law do not provide 
this kind of protection, compare 204, 205, and 525, 526 and 534. 
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portfolio. Banks may also wish to sell their loans to prevent them from 
attracting a further capital adequacy requirement46. 
60. Where there is no time to market and sell the loan before it is made, 
it may be made available by one lender or a limited group of lenders and 
subsequently sold on. 
61. Where a loan is secured, it will not normally be an attractive invest-
ment for a prospective buyer without the security pertaining thereto. 
Creating new security in favour of subsequent lenders can be costly. It can 
also give rise to priority issues. In any event, it will be a lot of hassle. With 
a view to marketability of the finance, it must therefore be easy for lenders 
to transfer their loans together with the security attached thereto. 
The virtues and drawbacks of sub-participation as an alternative to actual transfer 
62. An alternative to actual transfer is to transfer the benefit of the loan 
through sub-participation. Banks who wish to sell their participations in 
syndicated loans may use this method. A sub-participant does not acquire 
the loan or the security, but merely agrees to take on the risk of the loan. 
It can do so by placing a matching deposit with the selling bank and 
agreeing that this will be serviced and repaid only when the borrower 
services or repays the loan (funded participation). Alternatively, it may 
agree to indemnify the selling bank if the borrower does not pay (risk 
participation). 
46 Under current international capital adequacy rules, each bank must maintain a 
minimum capital (i.e. share capital and reserves) worth at least 8 per cent of its risk-
weighted assets. These assets include loans that the bank has made, as well as loans 
that it is under a commitment to make. Maintaining this minimum capital costs 
money. In simple terms, the more capital the bank must have, the more dividends 
it will need to pay to its shareholders. Proposals have been made to change the 1988 
Basel Capital Accord on which these rules are based. The proposed changes, com-
monly referred to as "Basel 11", are expected to be implemented a t the end of Decem-
ber 2006. The main aim of Basel II is to introduce a less crude and more risk 
sensitive approach, so that regulatory capital will become more closely aligned with 
the economic capital which banks themselves believe is necessary to back a loan. For 
uptodate information on the Basel II proposals, see the website of the Bank for 
International Settlements; www.bis.org. 
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63. Where this method is used the loan itself and the security pertaining 
thereto can remain with the selling bank. A further attraction of sub-
participation is that it allows the selling bank to maintain an exclusive 
relationship with the borrower. Where transfer of the loan is not possible 
due to regulatory restrictions or would result in the imposition of a 
considerable stamp duty, sub-participation may be the only suitable 
alternative. 
64. However, sub-participation also has its drawbacks. For a selling 
bank the paramount disadvantage is that sub-participation may not 
amount to a clean transfer for capital adequacy purposes47. For the sub-
participant, the fact that it does not become a party to the loan agreement 
with the borrower has a number of disadvantages. First of all, this means 
that the sub-participant has no direct say in the management of the loan. 
Furthermore, it does not obtain the benefit of the various protective 
clauses contained in the loan agreement, such as increased costs, tax gross-
up and other compensation clauses. In the case of a funded participation, 
the funded sub-participant takes a double credit risk. It is a creditor of the 
selling bank and has no direct claim against the borrower. Consequently, 
its odds of getting repaid are dependent not only on the solvency of the 
borrower, but also on that of the selling bank. In theory, this could be 
resolved if the existing lender would declare a trust or create a security 
interest in favour of the sub-participant over all monies owed to it by the 
borrower in respect of the loan. However, this is not normal practice, 
although the sub-participant's double risk will usually be reflected in the 
fee it gets for undertaking the sub-participation. For these reasons, lenders 
often do not wish to use sub-participation. A borrower may not be too 
keen on sub-participation either, as this means that a sub-participant with 
whom it has no relation may influence the behaviour of its lender. This 
may prove particularly tricky in the event that the borrower requires a 
47 English rules on capital adequacy treatment of loan transfers are set out in Chapter 
SE of the Financial Services Authority Handbook. The Financial Services Authority 
(FSA) took over from the Bank of England on 1 June 1998 as the competent authority 
for banking supervision of UK banks For the position under Dutch law see the 
memorandum of the Dutch Central Bank (DNB) of 25 September 1997. See further 
Ruys, Beleid van de Nederlandse Bank inzake securitisabon en toezicht, Bb pp. 82-
84. For the position under German law, see Rundschreiben des Bundesaufsichtsamt 
fur das Kreditwesen (BAK) no. 4/97, and no 10/99. See further Gehring, Asset-
Backed Securities im amerikanischen und im deutschen Recht. 
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waiver in order to avoid or cure an event of default under its loan 
agreement. 
(E) Security should be capable of covering new loans, even if they are made by 
new lenders 
65. If it is envisaged that the borrower will be obtaining new loans in 
the future, the security given under a collective security arrangement 
should be capable of covering these loans also if these are made by new 
lenders. 
66. The subsequent sharing of security with new creditors is not 
uncommon in corporate finance. Once a borrower has borrowed on a 
secured basis, it will become more difficult for it to borrow unsecured. 
New lenders will also wish to receive security for their loans or, alter-
natively, be compensated for the additional risk. Putting an arrangement 
in place that allows further financiers to share in the same security can 
thus be a major cost saver for a borrower. 
67. Another common scenario is that in which the borrower and lenders 
agree that the borrower is in need of additional finance, but where the 
existing lenders are not willing to extend further credit themselves. 
68. If a borrower is experiencing tough times, the sharing of existing 
security may be the only way for the borrower to obtain further loans, or 
the only means of obtaining such loans at a cost the borrower can afford. 
In this scenario, the sharing of existing security with new lenders can be 
a lifesaver for the borrower. For its existing creditors, it may be the best 
strategy to ensure continuance of the borrower's business, which increases 
their chances of being repaid48. 
48 One example of a collective security arrangement put in place under these circum-
stances is the arrangement that was put in place between DAF and its creditors in 
1992. The details of this arrangement are summarised in Ofasec/Nederlandsche 
Trustmaatschappij, HR 23 March 2001, JOR 2001, 116 and Rb. Amsterdam 15 
January 1997, JOR 1997, 38. 
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(F) It should be possible to replace the person in charge of the security without 
affecting the security 
69. There is always a possibility that the person chosen to manage the 
security is no longer able or willing to perform its task. Lenders, or the 
borrower, may also wish to replace a security trustee or security agent for 
other reasons. It may have been agreed that one of the principal lenders 
would be in charge of the security. In that case a security trustee or 
security agent may be required to resign if it sells its participation in the 
loan. 
(G) The arrangement should be as simple and straightforward as possible 
70. There is no doubt that the landscape of legal rules affecting collec-
tive security arrangements is quite complex. As a result, documenting a 
collective security arrangement can be quite a complicated affair. To a 
certain extent this is inevitable due to the nature of the interests involved 
(see 18-20). However, where the law forces parties to twist and turn in 
order to comply with formalities or avoid legal obstacles that have no 
rationale in the context of these arrangements, it does not adequately fulfil 
its purpose. 
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CHAPTER III 
COLLECTIVE SECURITY ARRANGEMENTS 
UNDER DUTCH LAW 
1. Security available to lenders under Dutch law 
General approach towards security interests 
71. Under Dutch law, security interests are regulated by the Dutch Civil 
Code, "BW" (Burgerlijk Wetboek)*9. The Dutch Civil Code strongly reflects 
the view of its principal drafter, E.M. Meijers, that an orderly legal system, 
which sets out and controls the ways in which parties may create rights 
in rem, is essential to ensure legal certainty and protect the rights of third 
parties. In line with this view, security rights over assets must be created 
in a form provided by statute50. 
72. Pursuant to section 3:227 BW, a security interest can take the form 
of a mortgage (hypotheekrecht) or a (possessory or non-possessory, or dis-
closed or undisclosed) pledge (pandrecht), depending on the type of asset 
to be secured. Dutch law mortgages and pledges each operate as an 
encumbrance over the assets mortgaged or pledged and provide the 
secured creditor with a priority right of recourse in respect of the secured 
asset to the discharge of the secured debt. They do not entail a transfer of 
ownership of the secured asset to the secured creditor. The transfer of title 
to assets for security purposes was accepted by the Hoge Raad51 in 192952, 
49 An English translation of books 3,5,6 and selected titles of book 7 BW can be found 
in Haanappel/Mackaay, New Netherlands Civil Code. 
50 See section 3:81 BW. 
51 The Hoge Raad of the Netherlands is the highest court of appeal in the Netherlands 
in (amongst other things) civil matters. Its most important task is to decide on 
appeal in cassation (cassatie) from decisions of the district courts and courts of 
appeal. The Hoge Raad only considers questions of law and cannot decide on 
factual matters. 
52 See Haan q.q./Heineken's Bierbrouwerij Maatschappij, HR 25 January 1929, NJ 
1929,616; Hakkers/Van Tilburg, HR 21 June 1929, NJ 1929,1096. See further Rabo-
bank/Sinke, HR 18 September 1992, NJ 1993,455. The primary reason for develop-
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but is now no longer permitted under section 3:84 paragraph 3 of the new 
Dutch Civil Code, which took effect on 1 January 199253. 
73. Another shared characteristic of Dutch mortgages and pledges is 
that they are each accessory to the secured debt by operation of law. 
Hence, the general rule is that a Dutch mortgage or pledge cannot be 
transferred without the secured debt. If the secured debt is transferred, the 
security will automatically pass with it to the transferee. If all secured debt 
is discharged, the security will likewise cease to exist54. 
74. Although security rights are very much regulated under the Dutch 
Civil Code, Dutch law has a fairly creditor-friendly regime. The secured 
debt must be sufficiently defined (bepaalbaarheidsvereiste). This requirement 
ment of this concept was that it enabled parties to escape the rather cumbersome 
statutory requirements set by the old Dutch Civil Code of 1838 for the creation of 
a right of pledge. Pursuant to these requirements a pledge over a movable asset 
could only be created by bringing the asset out of the control of the pledgor (sections 
1196, 1198 and 1198 bis of the old Dutch Civil Code). In the case of a pledge of 
receivables the debtor of the pledged receivable had to be notified of the pledge 
(section 1199 of the old Dutch Civil Code). This is still the position under German 
law, compare 407. 
53 An English translation of section 3:84 paragraph 3 BVV is given under 32. There has 
meanwhile been a partial retreat of the prohibition on security transfers, but only 
to a limited extent. In the landmark case of Keereweer q.q./Sogelease (HR 19 May 
1995, NJ 1996, 119) the Hoge Raad held that the statutory prohibition on security 
transfers only applies to transfers that provide the transferee with a right similar to 
that of a pledge in order to secure the performance by the transferor of a payment 
obligation to the transferee. It was found that the sale and lease back transachon 
considered in this case did not fall under the prohibition. A decisive factor was that 
the lessor had been given the right to rescind the lease and keep the assets concerned 
if the lessee defaulted in its obligations, regardless of the amount left unpaid by the 
lessee under the lease. Furthermore, a limited exception to section 3:84 paragraph 
3 applies with respect to certain types of repo-transactions pursuant to section 2a 
of the Securities Markets Supervision Act (Wei toezicht effectenverkeer). Finally, it 
remains possible for trade creditors to stipulate retention of title clauses within the 
provisions of section: 3:92 BW. On 13 May 2003 a proposal (2002-2003,28 874) was 
made for yet another statutory exception to section 3:84 paragraph 3 BW in order 
to facilitate financial collateral arrangements, further to EC Directive 2002/47, OJEC 
L 168/43 of 6 June 2002 on financial collateral arrangements. 
54 Sections 3:7, 3:82 and 6:142 BW. See further Snijders/Rank-Berenschot, Goederen-
recht, pp. 418-420 and Gerver, Het recht van hypotheek, p. 12. It is submitted, 
however, that the principle of accessority does not prevent the creation or the 
transfer of a mortgage or pledge in favour of a fiduciary who is not the creditor of 
the secured debt, see further 223 and 224. 
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is met if the secured debt can be identified on the basis of the description 
of the secured debt that is given in the security document55. Security can 
be made to secure any existing and future claims for the payment of an 
amount of money and even for all monies owed by a particular debtor to 
a particular creditor56. Security for future claims takes priority in accord-
ance with the date on which the security was created and will rank prior 
to a subsequent security interest also where it secures future advances that 
had not been made at the time the subsequent security was created57. If 
security is given for a fixed debt there is a statutory assumption that the 
security only covers three years of interest, but parties can divert from this 
rule by making an express provision in the security document58. 
75. While Dutch law does not recognise the possibility for a company 
to create general security over its entire undertaking, most kinds of assets 
can be made subject to specific security. With the exception of mortgages 
over real property, registered ships and aircraft59 and undisclosed pledges 
over certain receivables60, security may also be created over future assets61. 
76. In practice, the restrictions on security over future real property and 
receivables are less bothersome than they may seem. A mortgage of land 
will automatically extend to any buildings that are subsequently built on 
the land, as a consequence of them becoming part of the land62. The 
restrictions on undisclosed pledges over future receivables are particularly 
relevant in relation to security over trade receivables, because security 
55 See Van Zeben/DuPon/OIthof, Parlementaire Geschiedenis van het nieuwe Burger-
lijk Wetboek, Boek 3, p. 737. See further Doyer en Kalff/Bouwman, HR 30 January 
1953, NJ 1953, 578. 
56 See sections 3:227 and 3:231 BW See further Snijders/Rank-Berenschot, Goederen-
recht, pp. 416-418; Asser/Van Mierlo/Mijnssen/ Van Vel ten 3-III, no 22,58 and 205. 
57 This has long been the rule under Dutch law, see: HR 22 December 1871, W 3414. 
See also section 3:21 BW. 
58 Sections 3:244 (pledges) and 3:263 (mortgages) BW 
59 Sections 3:98, 3:97 and 3:228 BW (real property, registered ships and aircraft). As 
under German law, this restriction can be traced back to the principle that the assets 
must be specified in order to be capable of becoming the subjectof security Seealso 
Snijders/Rank-Berenschot, Goederenrecht, p. 471. 
60 Section 3:239 BW. See further 110-112. 
61 Unless the assets are obtained by the mortgagor or pledgor after he has been 
declared bankrupt. See sections 3:84 and 3:98 BW and sections 23 and 35 paragraph 
2 of the Bankruptcy Act. 
62 Sections 3:3, 3:4, 5:3., 5 20 and 3 227 paragraph 2 BW. 
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over such receivables will usually be given in the form of an undisclosed 
pledge (see 88 and 111). However, although these restrictions complicate 
the creation of security over trade receivables, practice has developed a 
procedure that facilitates the taking of such security in a way that is 
generally workable and acceptable to financiers (see 111). 
77. Under Dutch law there is no general requirement to register security 
in a public register. Exceptions to this rule apply in relation to mortgages 
over real property, aircraft and ships (see 91 and 141). 
Order of treatment 
78. In the following sections of this paragraph, the distinction between 
Dutch law mortgages and pledges and the main features of possessory 
and disclosed and non-possessory and undisclosed pledges will be 
explained (79-88). This is followed by a short survey of the rules that 
apply to the creation of the different security interests available under 
Dutch law. These rules are discussed by looking at the principal categories 
of assets that are conventionally the subject of security under a secured 
corporate finance transaction (89 to 143). 
Distinction between mortgages and pledges 
79. The parties' choice for a mortgage or a pledge is dictated by 
statute63. Security over real property (e.g. land, buildings and all things 
considered durably connected thereto), registered aircraft and ships must 
be given in the form of a mortgage. Security over any other tangible assets 
and intangible assets, such as movable assets, receivables and shares, may 
only be obtained in the form of a pledge. 
80. As discussed in the first paragraph of this chapter, mortgages and 
pledges both operate as an encumbrance over the assets secured and are 
accessory to the secured debt. They can each be validly created without 
the need for the secured creditor to take possession of the secured asset or, 
in the case of intangibles such as receivables, notification to the debtor(s) 
of the receivables. 
63 Section 3:227 BVV. 
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81. However, whilst a mortgagee will not normally enter into pos-
session of the mortgaged assets, other than as a first step towards 
enforcement of the mortgage, possessory or disclosed pledges are not 
uncommon (see 112,122,140 and 142). The creation of a mortgage is also 
subject to more stringent formal requirements than the creation of a 
pledge. Formal requirements include obligatory notarisation of the 
mortgage deed and registration in the Public Register (see further 91 and 
141). 
Distinction between a possessory or disclosed pledge and a non-possessory or 
undisclosed pledge 
82. A pledgee may take a pledge over a tangible asset by taking pos-
session of the asset. This is referred to as a possessory pledge (vuistpand-
recht). If the pledge is created without the pledgee entering into possession 
of the pledged assets, this is called a non-possessory pledge (bezitloos 
pandrecht)6*. In the case of intangibles a pledge can take the form of a 
disclosed pledge (openbaar pandrecht) or undisclosed pledge (stil pandrecht), 
depending on whether notice of the pledge has been given to the debtor 
of the pledged right. In practice, security over bearer and order debt 
instruments, bank accounts, shares or insurance policies is usually created 
in the form of a possessory or disclosed pledge (see 140,112,122 and 142). 
Security over movable assets or trade receivables is conventionally taken 
in the form of a non-possessory or undisclosed pledge (see 96 and 111). 
Conversion of a non-possessory or undisclosed pledge into a possessory or 
disclosed pledge 
83. Pursuant to section 3:237 BW a pledgee has the right to convert his 
non-possessory pledge into a possessory pledge if the debtor fails to 
discharge the secured obligations or gives the pledgee good reason to fear 
that he will do so. Section 3:239 contains a similar provision for the 
conversion of an undisclosed pledge into a disclosed pledge. Parties are 
free to divert from this rule and agree that the pledgee's right to convert 
64 This is the term that was originally used during the parliamentary discussions on 
book 3. In later parliamentary discussions the term "undisclosed pledge" is also used 
in relation to tangible assets. See Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 
65. In practice, these terms are often used interchangeably. 
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will become exercisable at another point in time65. If the pledgor has been 
declared bankrupt (failliet verklaard), this does not affect the pledgee's right 
to convert his pledge66. If a tangible asset has been encumbered with more 
than one pledge, a pledgee whose non-possessory right of pledge is junior 
in rank can only take possession of the assets with the consent of all other 
pledgees or with court leave67. In the case of an undisclosed pledge, the 
right of a junior pledgee to notify the debtor of the pledged right of his 
pledge is not subject to such a restriction. However, here, only the pledgee 
whose pledge is first in rank has the right to demand performance from 
the debtor of the pledged right68. 
Advantages and disadvantages of a possessory or disclosed pledge compared to a 
non-possessory or undisclosed pledge 
84. The position of a pledgee who has a non-possessory or undisclosed 
pledge is more vulnerable in a number of respects. There is always an 
increased chance that the pledgor does not manage the pledged assets in 
a proper way or, in the worst case, alienates the assets69. Furthermore, a 
pledgee with a non-possessory or undisclosed pledge cannot claim protec-
tion against a prior right in rem, unless he was not and should not have 
65 Section 3:239 paragraph 3 BW explicitly provides this in relation to an undisclosed 
pledge over rights not embodied in a bearer or order document. Although section 
3:237 paragraph 3 does not explicitly state this, the same is deemed to apply in 
relation to undisclosed pledges over movable assets and rights embodied ina bearer 
or order document. See Asser/Van Mierlo/Mijnssen/Van Veiten 3-I1I, no. 66. 
66 Mulder q.q. /CLBN, HR 17 February 1995, NJ1996, 471. 
67 Section 3:237 paragraph 3 BW. 
68 Section 3:246 paragraph 3 BW. 
69 The extent to which the Dutch Civil Code protects a pledgee in the event of an 
unauthorised disposal by the pledgor of a pledged asset, depends on the nature of 
the asset. Pursuant to section 3:86 BW, a pledge over movable assets or bearer or 
order debt instruments will become subordinated to a subsequent right in rem if the 
third party acquiring it was not and need not have been aware of the existence of the 
pledge. Since Dutch law has no public registration system with respect to pledges, 
there is a good chance that a third party will be able to put forward a succesful 
argument to this effect. In the case of receivables, the law generally does not protect 
the interests of third party acquirers (see section 3:88 BW). However, as long as his 
pledge remains undisclosed, the pledgor risks losing his right as a result of the 
debtor making payment to another party. In that case, the pledgee only has an 
ordinary claim for damages against the pledgor for breach of contract. 
32 
Collective security arrangements under Dutch law 
been aware of its existence at the time his security was converted into a 
possessory or disclosed pledge70. 
85. Although the Bankruptcy Act (Faillissementswet) does not contain a 
specific provision on this point, a non-possessory or undisclosed pledge 
might also be more at risk of being avoided as a preference on the basis of 
the pauliana provisions contained in this act71. A typical scenario with 
potential for a bankruptcy trustee arises where suppliers have continued 
to deliver and grant credit to a company on the false appearance of credit-
worthiness, only to find that all of the company's assets have been pledged 
to the bank, who, knowing that the company was in financial difficulty, 
has quietly taken security over all of its equipment, stock and receiva-
bles72. 
86. In the case of an undisclosed pledge over trade receivables, the fact 
that such a pledge cannot cover future claims arising from new legal 
relationships, makes it necessary to create new pledges at regular intervals 
to keep the security up to date with the company's receivable portfolio 
(see 110 and 111). These new pledges might be more vulnerable to 
avoidance as a preference, by reason of them being more recent, causing 
them to fall within the one-year suspect period set out in section 43 of the 
Bankruptcy Act73. If this is the case and the transaction falls within one of 
the categories listed in section 43, it will be assumed that the parties had 
70 Sections 3:238 BW and 3.239 paragraph 4 BW. This is less relevant where an un-
disclosed pledge of receivables is concerned, since the Dutch Civil Code only offers 
very limited protection against prior interests in receivables in any case (see section 
3:88 BW and note 69) 
71 Sections 42-51 of the Bankruptcy Act. 
72 See: Erba/Amsterdamsche Bank, HR 28 June 1957, NJ 1957, 514. Compare also: 
Bouwmaatschappij Keulen/Bouwfonds Limburgse Gemeenten, HR 9 May 1986, NJ 
1986, 792 and Osby/Las, HR 25 September 1981, NJ 1982, 443. Besides possible 
avoidance of the security as a preference, this scenario might also lead a court to the 
conclusion that the bank is liable in tort towards the suppliers. In that case the bank 
will be under an obligation to pay damages to the suppliers to the extent that their 
loss was increased as a result of the bank's course of action. See further Prinsen, De 
aansprakelijkheid van de bank en de Erba-leer, in: Bank & aansprakelijkheid, De 
Greef, Account 1992, pp. 15-18; Blomkwist,TVVS 1988, pp. 114-120 and Everdingen, 
Zekerheden en uitwinning, p. 58. 
73 Calculated back from the date of bankruptcy. If the bankruptcy was preceded by a 
moratorium (surséance van betaling) the one year suspect period will be calculated 
back from the date of the moratorium (section 249 of the Bankruptcy Act). 
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knowledge that the transaction would prejudice other creditors. As a 
result, the security can be avoided once it is established that the relevant 
transaction has been prejudicial to other creditors74, unless the pledgee 
proves that he did not know the transaction was prejudicial and need not 
have been aware of this. Categories of transactions to which section 43 
applies include; security for a debt that was not due and payable at the 
time the security was given, transactions classified as insider transactions 
and transactions at an undervalue. The problem is avoided by including 
an obligation to create further pledges at specified intervals and at the first 
request of the pledgee in the initial deed of pledge. Where this has been 
done, the relevant date for the purpose of determining whether further 
pledges fall within the section 43 suspect period will be the date on which 
the initial deed of pledge was entered into75. 
87. Other disadvantages to a non-possessory or undisclosed pledge 
may apply depending on the nature of the security assets. These are 
further dealt with below, where security over the relevant class of assets 
is discussed (see 100,107-110,122,140,142 and 143). 
88. In spite of its drawbacks, a non-possessory or undisclosed pledge 
will often be the only practicable security. This will be the case where a 
pledge is taken over equipment and stock that the pledgor-company 
needs to be able to deal with in the course of its business. This problem 
does not arise where disclosed pledges over receivables are concerned. In 
this case, provisions can be made that allow the pledgor to collect the 
pledged receivables until the authority to collect is withdrawn by the 
pledgee. Still, it will often not be feasible for a lender to take a disclosed 
pledge over receivables for other reasons. In cases involving trade 
receivables where the debtors of the pledged receivables are different each 
month and large in number, notification of the pledge to each debtor can 
be a time-consuming exercise. The pledgor may also be concerned that 
74 Section 42 of the Bankruptcy Act. 
75 See section 42 of the Bankruptcy Act, first paragraph. See also Steinz q.q./Amster­
dam-Rotterdam Bank, HR 16 January 1987, NJ1987,528 and Van Leeuwen/Van der 
Stelt/Van Soest, Algemene Bankvoorwaarden, Fiscale Gedragscode, pp. 23-26; 
Sollie, De nieuwe Algemene Bankvoorwaarden, pp. 35-36; Van Koppen, Zekerheids­
rechtenen faillissementspauliana, in: Onzekere Zekerheid, pp. 13-25 and Blomkwist, 
TVVS 1988, pp. 114-120. 
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notification of the pledge may send a bad signal to its customers. The 
validity of these two arguments is disputable. Notification procedures 
could be standardised by including a notice on each order confirmation 
and invoice. Furthermore, negative impact on customer confidence could 
be doubted in an environment where it has become quite usual for 
companies to borrow on the basis of this kind of security. Nevertheless, 
these arguments are often used by companies and accepted by financiers. 
Security over real property 
89. Under Dutch law the most all-encompassing interest that a person 
can have in real property is that of ownership (eigendom). Besides this, 
there are a number of other more limited rights in rem (beperkte rechten) 
that may be created over real property. For a lender, the only limited right 
in rem that is normally worth taking security over is a right of emphyteusis 
(erfpachtsrecht). A right of emphyteusis allows a person to use a property 
for a long period of time, possibly against periodical payment of a sum of 
money (canon) to the owner76. In that respect, it is perhaps best comparable 
to a long-term lease. All land in the Netherlands is registered in the Public 
Register (Openbare Registers)77. Proof as to a person's title to real property 
is not embodied in a title document, but can be ascertained from the 
Public Register78. 
90. Security over real property can only be granted in the form of a 
mortgage (see also 79). A mortgage over a right of emphyteusis is created 
in the same way as security over real property that is owned by the 
grantor of the security79. 
91. In order to be valid, a mortgage of real property must be created in 
accordance with the section 3:260 BW. Pursuant to this provision, a mort-
gage is created by a notarial deed drawn up between the mortgagor and 
76 Séchons 5.85-5:100 BW. 
77 Rules with respect to the Public Register are set out in the Public Register Act 
( Kadas terwet). 
78 In the event that information in the Register is incorrect or incomplete, a person who 
obtains a registered interest in the real property without knowledge of the 
incorrectness or incompleteness will usually be protected pursuant to sections 3 24 
(incompleteness) or 3.25 and 3 26 (incorrectness) BW 
79 Sections 3:10, 3:89, 3:98, 3227 and 5:85 BW. 
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the mortgagee by a Dutch civil law notary (notaris)80 and the entry of a 
certified copy or extract81 of this deed in the Public Register. 
92. The deed of mortgage must specify the maximum amount secured 
by the mortgage82. However, since the law does not set restrictions with 
respect to the calculation of a maximum amount, this requirement need 
not restrict the security in any actual way. Where the mortgage is given 
for a specific debt, ordinary practice is to calculate the maximum amount 
of the mortgage by taking the principal amount of the debt plus a 
generous margin for interests and costs. Alternatively, the maximum 
amount of the mortgage may be set at the current value of the mortgaged 
property plus an additional sum to take into account a possible increase 
in value. The maximum amount secured by a mortgage has no impact on 
the cost of creation of the mortgage. 
93. The notarial deed of mortgage is executed (gepasseerd) by the notary 
in the presence of the parties or their representatives. If the mortgagor 
wishes to authorise someone else to sign the deed of mortgage on his 
behalf, such a power of attorney must also be given in the form of a 
notarial deed83. This is different if the mortgagor is a legal entity repre-
sented by a person who has the authority to do so by virtue of a statutory 
provision or a provision in the entity's articles of association84. No formal 
requirements apply to a power of attorney given by a mortgagee to sign 
the deed of mortgage on his behalf. Upon execution of the deed of 
mortgage the notary will provide the mortgagee with a certified copy of 
the deed of mortgage, including a written confirmation that he has taken 
care of execution and will arrange for registration of the mortgage 
(notarisverklaring)S5. Registration should take place either on the same day. 
80 Section 3:31 BW. A Dutch civil law notary is an impartial public officer appointed 
by the Crown. The appointment, duties and supervision of notaries are regulated 
by the Notary Act. 
81 Section 49 of the Notary Act and sections 18 and 24 of the Public Register Act. 
82 Section 3:260 BW. 
83 Section 3:260 paragraph 3 BW. See further Gerver, Het recht van hypotheek, pp. 28-
29. 
84 See Van der Heijden/Van der Grinten, no. 239. 
85 In accordance with a standard text deposited with the district court Den Haag on 
24 December 1991 (no. 175/1991), published in Gerver, Het recht van hypotheek, 
pp. 56-60. 
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or on the first business day following the day of execution of the mortgage 
deed. As soon as the deed of mortgage has been registered, the notary will 
provide the parties with a copy or extract of the registered deed of 
mortgage. The original deed remains with the notary86. 
94. Besides being a requirement for the valid creation of a mortgage, 
registration in the Public Registers is deemed to constitute knowledge of 
existence of the mortgage to the public. Accordingly, it protects the 
mortgagee from any claims of third parties who subsequently obtain an 
interest in the mortgaged property87. 
Security over movable assets 
95. Security over movable assets may be taken in the form of a posses-
sory pledge or a non-possessory pledge (see 80 and 82). 
96. A possessory pledge is created by bringing the relevant assets 
within the control of the pledgee or within the control of a third party 
agreed upon between the pledgor and the pledgee, who will keep the 
assets on the instructions of the pledgee88. This is an impractical require-
ment in any situation where the pledgor needs to be able to use or other-
wise deal with the pledge assets. For this reason, possessory pledges over 
movable assets are rare in corporate finance. This is different in trade 
finance where a financier may take constructive possession by obtaining 
the bill of lading (cognossement) to the assets89. No written document is 
required to create a possessory pledge. In practice, the pledge will usually 
be laid down in a written agreement as proof of the security and in order 
to set out the further terms of the pledge. 
97. A non-possessory pledge must be created by notarial deed or by a 
private deed (onderhandse akte) that is registered with the Inland Revenue 
Registration Department (Afdeling Registratie van de Belastingdienst)90. 
Under Dutch law, the term "private deed" merely indicates a signed 
86 See sections 49 and 57-59 of the Notary Act. 
87 Section 3:23 BW. 
88 Section 3:236 BW. 
89 Sections 8:417 and 8:924 BW. See further F. Molenaar, Pandrecht, p. 21. 
90 Section 3:237 BW. 
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written document that is intended to serve as proof of the information 
contained therein91. In practice, the parties' intention that the document 
should be a deed is normally expressed by incorporating the word akte in 
the title of the document. The law does not impose particular require-
ments with respect to the execution of a document in order for the docu-
ment to qualify as a private deed. A deed of pledge over movable assets 
only needs to be executed by the pledgor92. Nevertheless, the pledgee 
usually also signs the deed of pledge to confirm its acceptance of the 
pledge and the further provisions of the deed of pledge. 
98. Although not legally required, the creation of a pledge by notarial 
deed has a number of advantages for a pledgee. Pursuant to section 496 
of the Dutch Code of Civil Procedure (Wetboek van Burgerlijke Rechtsvorde-
ring), enforcement of a non-possessory pledge of movable assets is subject 
to court leave if the pledge was created by a private deed, unless the 
pledgor is prepared to part with the pledged assets voluntarily. Court 
leave is usually obtained within a couple of days, but the delay may 
prejudice the interests of the pledgee, especially where the pledged assets 
are perishable or subject to devaluation. To avoid the requirement of court 
leave, a pledge of movable assets is sometimes taken in the form of a 
notarial deed. A further advantage is that a notarial deed made up 
between a creditor and a debtor gives the creditor a general right to levy 
execution against the debtor for the claims described in the deed, without 
the necessity to obtain a judgement against the debtor93. A mortgage or 
pledge in itself provides the secured creditor with a similar right, but only 
in respect of the assets subject to the mortgage or pledge94. The general 
right of enforcement provided by a notarial deed, however, extends to all 
assets of the mortgagor or pledgor. It may therefore prove useful in cases 
where the secured creditor is unable to obtain full satisfaction of his debt 
from the proceeds of the assets covered by the security. This general right 
of enforcement does not apply in respect of future claims, unless these 
claims flow directly from an existing legal relationship that is described 
91 Section 183 of the Dutch Code of Civil Procedure (Wetboek van Burgerlijke Rechts-
vordering). 
92 Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 67 and 109 and Snijders/Rank-
Berenschot, Goederenrecht, p. 438. 
93 Section 430 of the Dutch Code of Civil Procedure. 
94 Sections 3:248 (pledges) and 3:268 (mortgages) BW. 
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in the notarial deed95. This means that the general right of enforcement 
given by a notarial deed of mortgage or pledge will not be available if the 
security was granted before the loan agreement was signed. 
99. The pledge register of the Inland Revenue is not a public register96. 
Its function is merely to provide an objective means to ascertain the date 
on which a pledge was created, particularly with a view to determining 
the priority of the pledge in relation to competing rights that may be 
asserted by third parties. A pledge by private deed is created on the date 
on which it was received at the Inland Revenue Registration Depart-
ment97. This date is evidenced by a stamp on the deed, which is subse-
quently returned to the party that submitted it for registration. The 
pledgor and the pledgee may each request registration98. Since a notarial 
deed always contains the confirmation of a notary as to the date on which 
the deed was executed, registration is not necessary if the pledge is 
created by a notarial deed. 
100. An important disadvantage of a non-possessory pledge over 
movable assets is that it is subordinated to certain preferential creditors. 
Pursuant to section 21 of the Act governing the Collection of State Taxes 
(Invorderingswet), claims of the State tax authorities take priority over a 
non-possessory pledge over certain kinds of assets. These assets are 
described as "any assets found on premises that are used by a tax subject 
and required to make the premises fit for the purpose for which they are 
being used"99. Accordingly, the priority right of the State tax authorities 
is particularly relevant for non-possessory pledges over inventory and 
equipment. In order to exercise their priority right, the tax authorities 
must seize the assets. However, if the debtor is declared bankrupt, the 
priority between the tax authorities and an undisclosed pledge is fixed, 
regardless of whether the tax authorities actually seized the assets100. The 
95 Rabobank/Visser, HR 26 June 1992, NJ 1993, 449. 
96 Section 10 of the Registration Act (Registratiewet) 
97 See Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 68 and Snijders/Rank-
Berenschot, Goederenrecht, pp. 438 and 450. 
98 See Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 68 and Snijders/Rank-
Berenschot, Goederenrecht, p. 438. 
99 Section 22 of the Act governing the Collection of State Taxes. 
100 Seesection21 of the Act governing theCollectionofStateTaxesandOAR/ABtyHR 
18 December 1987, NJ 1988, 340. 
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pledgee has the right to require that the tax authority's right of recourse 
shall first be exercised against other assets of the debtor101. Nevertheless, 
chances are that there will not be much left for the pledgee after the tax 
authorities have taken their share. The only way for a pledgee to ensure 
that his priority preserved, is to remove the assets from the premises 
before the tax authorities seize the assets, or before the pledgor is declared 
bankrupt, whichever comes first. A similar statutory priority right is given 
to Dutch industrial associations for unpaid premiums that are payable by 
an employer in respect of its employees102. There are other general dis-
advantages that apply to non-possessory pledges. These have been 
discussed under 84-88. 
101. The deed of pledge need not describe the pledged assets in detail. 
It it sufficient to include a general provision that all assets that are 
currently owned by the pledgor or to which the pledgor will become 
entitled in the future, are pledged103. It is nevertheless usual to attach a 
non-exhaustive list of material assets to the deed of pledge, so that the 
pledgee knows what assets are there. In the case of trading stock, the deed 
of pledge will typically contain a provision requiring the pledgor to 
provide the pledgee with computer lists from its administration showing 
the goods currently held in stock by it, at regular intervals (usually each 
month or quarterly). 
Security over receivables 
102. Security over receivables may be taken in the form of a disclosed 
pledge or an undisclosed pledge (see 80 and 82). 
103. A disclosed pledge of receivables is created by way of a notarial or 
private deed and notification of the pledge to the debtors of the 
receivables concerned104. The deed of pledge only needs to be executed by 
101 Aerts/ABN AMRO, HR 26 June 1998, JOR 1998,126. 
102 Section 16 of the Act for the Co-ordination of Social Insurance (Coordinatiewet 
Sociale Verzekering). 
103 Sio-Speelgoederen/De Jong, HR 22 May 1953, NJ 1954, 189. See also Maas/ABN 
AMRO Bank, Rb Rotterdam, 22 November 2001, JOR 2002, 35 and the further case-
law and literature cited in notes 122-124 on the level of detail required in describing 
the pledged receivables in a deed of pledge of receivables. 
104 Sections 3:236 paragraph 2 and 3:94 BW. 
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the pledgor105. However, it is usual for the pledgee to sign it as well, to 
confirm its acceptance of the pledge and the further provisions of the deed 
of pledge. According to statute, the pledgor or the pledgee may each give 
notice of the pledge to the debtors of the pledged receivables106. Notifi-
cation need not be in a particular form, but is normally given in writing. 
Where practically possible, each debtor should be asked to return a short 
confirmation letter, as proof that he has received the notification. 
Preferably, the letter of confirmation should state that the debtor waives 
any rights of set-off and other rights that it may have in respect of the 
pledged receivables. This is particularly important in the case of a pledge 
over a Dutch bank account, because a Dutch bank will normally have 
stipulated an extensive right of set-off and an all monies pledge over any 
account held with it, pursuant to its general banking conditions107. Statute 
protects the pledgee of a disclosed pledge against rights of set-off of the 
debtor of a pledged receivable, subject to certain limitations (see 109 
below). According to statute, the pledgee is authorised to collect the 
pledged receivables under a disclosed pledge108. However, it is possible 
to make a provision in the deed of pledge whereby the pledgor remains 
allowed to collect the receivables until the pledgee withdraws this 
authorisation. 
104. An undisclosed pledge of receivables is created in the same way as 
a disclosed pledge of receivables, with the exception that no notification 
is given to the debtor(s) of the pledged receivables. As long as the pledge 
has not been notified to the debtor of the pledged receivable, the right to 
collect the receivable remains with the pledgor109. 
105 Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 67 and 109 and Snijders/Rank-
Berenschot, Goederenrecht, p. 438. 
106 Sections 3:98 and 3:94 BW. 
107 The general conditions of a Dutch bank will normally be based on the general 
banking conditions 1996 (Algemene Bankvoorwaarden 1996) as deposited with the 
Amsterdam district court on 22 December 1995 by the Dutch bankers association 
(Nederlandse Vereniging van Banken). These terms and conditions are the result of 
consultation between banks, consumer organisations and organisations representing 
the interests of corporate clients. Articles 18-20 of these conditions deal with security 
and set-off. A detailed discussion of these articles can be found in Slagter, Com-
mentaar op de Algemene Bankvoorwaarden, pp. 135-147. 
108 Section 3:246 BW. 
109 Section 3:246 BW. 
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105. An undisclosed pledge that is not in the form of a notarial deed 
must be registered with the Inland Revenue Registration Department in 
order for the pledge to be valid110. The pledge register held by the Inland 
Revenue Registration Department is not a public register. Its function and 
operation have been briefly explained under 99. Registration is not 
necessary in the case of a disclosed pledge of receivables or if the pledge 
is created by notarial deed. In the case of a disclosed pledge, the fact that 
notification is given to the debtor of the pledged receivable is considered 
to provide sufficient proof as to the date on which the pledge has been 
created111. 
106. There is no material difference between a pledge created by notarial 
deed and a pledge created by private deed1 '2. Therefore, pledges of receiv­
ables are seldom executed in the form of a notarial deed. 
107. Compared to a disclosed pledge, an undisclosed pledge of receiva­
bles has three main disadvantages. Firstly, the debtor will obtain a good 
discharge if he pays the pledgor113. The position of the pledgee is further 
weakened by the rule that a pledge of receivables does not extend to any 
proceeds of the pledged receivables that are collected by the pledgor. 
Since statute makes no provision for this, the pledge will simply ter­
minate114. The courts have accepted a limited number of deviations from 
this rule that may assist the pledgee. A compromise applies with respect 
to proceeds that have been collected by the pledgor's bankruptcy trustee. 
According to caselaw, the pledgee will maintain a priority right over these 
110 Section 3:239 BW. 
111 See further Hijma/Kleijn, Groene serie, Vermogensrecht, section 3:239 note 17 and 
section 3:237, notes 15,16 and 20. 
112 Advantages of notarisation of a deed of pledge have been discussed under 98. Of 
the advantages discussed in this paragraph, the only one that might be relevant in 
relation to a receivables pledge is the general right of immediate enforcement that 
the pledgee may obtain in addition to the specific right of immediate enforcement, 
which arises from the right of pledge itself. 
113 Section 6:34 BW. See also the legislative history of section 3:246 BW, Van Zeben/ 
DuPon/Olthof, Parlementaire Geschiedenis van het nieuwe Burgerlijk Wetboek, 
Boek 3, p. 772. 
114 On the basis of section 3: 246 paragraph 5 BW a pledge of receivables extends to the 
collected proceeds of the pledged receivables, but only if these are collected by the 
pledgee or by the pledgor pursuant to a court authorisation. The latter is 
uncommon. 
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proceeds. The downside is that the pledgee will not get paid until 
distribution out of the bankrupt estate takes place and that he must share 
in the costs of the bankruptcy115. Furthermore, a special exception is made 
where a bank has obtained an undisclosed pledge over receivables and the 
proceeds of these receivables are paid into a bank account maintained 
with it by the pledgor. It has been held that the bank may, under these 
circumstances, set off the relevant proceeds against the debt secured by 
the pledge. This right of set-off exists regardless of a bankruptcy of the 
pledgor116. However, the comfort this offers is often limited in practice. 
Usually, one of the first acts of a bankruptcy trustee will be to open a new 
account with a different bank and inform the debtors of the bankrupt 
company that any further payments should be made into the new account. 
108. A number of measures may be taken to prevent "leaking away" of 
the proceeds of pledged receivables. One is to combine a pledge of 
receivables with a pledge over the pledgor's bank accounts and an under-
taking of the pledgor to ensure that any payments in respect of the 
receivables will be made into these accounts. In addition, provisions can 
be made in the security documentation that oblige the pledgor to inform 
the pledgee of events that may be prejudicial to the security and allow the 
pledgee to convert his pledge into a disclosed pledge as soon as such an 
event occurs. However, none of these measures is completely watertight. 
A breach of the undertaking to ensure that all proceeds are paid into a 
specific account will constitute a breach of contract and (if the finance 
documentation is properly drafted) an event of default that allows the 
lender pledgee to accelerate the loan. But the proceeds will no longer be 
secured. Furthermore, a pledge over a bank account will not cover any 
115 Mulder q.q./CLBN, HR 17 February 1995, NJ1996,471. See further Rabobank/Knol 
q.q., HR 12 July 2002, RvdW 2002,123. 
116 See Mulder q.q./CLBN, HR 17 February 1995, NJ 1996, 471. See also Van Schaik 
q.q./ABNAMRO, HR 29 January 1993, NJ 1994,171. For a detailed critical review 
of these cases, see Rank-Berenschot, Verpanding van vorderingen, pp. 60-64. See 
also Bertrams, WPNR 6117 (1993), pp. 955-961; Kortmann, Vuistloze en stille ver-
panding: het zijn de kleine dingen die het doen, in: Onderneming en 5 jaar nieuw 
burgerlijk recht and, the same, Verrekening door de bank/stil pandhouder voor of 
tijdens het faillissement van de pandgever, in: Onderneming en 10 jaar nieuw bur-
gerlijk recht. 
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payments that are made into the account after bankruptcy of the 
pledgor117. 
109. In principle, notification also ensures that the debtor of the pledged 
receivable can no longer set off debts owed to him by the pledgor against 
the pledged receivable. However, a set-off remains possible if the relevant 
debt arises from the same legal relationship as the pledged receivable, or 
had already become due and payable at the time the pledge was 
created118. 
110. The third main disadvantage of an undisclosed pledge is that statute 
restricts the possibility to create undisclosed pledges over future 
receivables. Pursuant to section 3:239 BW, future receivables can only 
become subject to an undisclosed pledge if they arise directly from a legal 
relationship that existed at the time the pledge was created. This 
restriction does not apply to a disclosed pledge. Here, the legislator felt 
that the requirement of notification to the debtor of the pledged receivable 
would provide sufficient constraint119. 
111. The statutory restriction on the creation of undisclosed pledges over 
future receivables is particularly significant for pledges over trade 
receivables. In this case, practical and commercial considerations will 
usually lead to the conclusion that security in the form of a disclosed 
pledge is not feasible (see also 88). This means that further pledges will 
need to be created at regular intervals in order to ensure that the security 
continues to cover future receivables arising from new agreements entered 
into by the pledgor-company. It is common practice to use a facilitated 
procedure for this. Instead of executing a full blown deed of pledge each 
time a future debt arises, the pledgor is required to submit a standard 
pledge form (pandlijst) to the pledgee at regular intervals (e.g. monthly or 
quarterly). These forms are then registered with the Inland Revenue 
Registration Department120. 
117 Sections 23 and 35 paragraph 2 of the Dutch Bankruptcy Act. 
118 Section 6:130 BW. 
119 See further: Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 114 and 126. 
120 An explanation of this procedure and a sample of a standard pledge form can be 
found in Rank-Berenschot, Verpanding van vorderingen, pp. 41-43 and annex. 
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112. Where security is taken over a bank account, the restriction on 
creating undisclosed pledges over future receivables renders this type of 
security effectively useless as far as current accounts are concerned. 
According to caselaw, an increase of the credit balance of a bank account, 
pursuant to a payment made into the account by a third party, cannot be 
regarded as a claim that arises directly out of the account relation121. In 
simple terms, an undisclosed pledge cannot cover future balances of a 
current bank account. Ordinary practice is therefore to give notice of the 
pledge to the account bank, so that the statutory restriction on the 
pledging of future receivables will not apply. 
113. There are other general disadvantages to undisclosed pledges 
besides these. These have been discussed under 84-88. 
114. The measure of detail with which the pledged receivables must be 
described in the deed of pledge of receivables has long been a point of 
discussion in Dutch legal literature122. However, there is now a steady line 
of caselaw that supports the view that a general description of the pledged 
receivables is sufficient, as long as the deed of pledge contains adequate 
information on the basis of which it is possible to identify the pledged 
receivables123. Accordingly, it has been held that a mere general reference 
whereby the pledgor pledges all of its existing and future receivables is 
sufficient124. 
121 See Giro-beslag, HR 7 June 1929, NJ1929,1285; Giro/Standaardfilms, HR 10 Janua-
ry 1975, NJ 1976,249 and Otex/Steenbergen q.q., HR 27 January 1989, NJ 1989,422 
See also Mijnssen, De rekening-courantverhouding, pp. 65-67. 
122 See, Kortmann/Faber, WPNR 6324 (1998), pp. 518-520 and, the same, WPNR 6374 
(1999), pp 750-753 versus Struycken, WPNR 6366 (1999), pp 577-582 and further 
literature referred to in these articles. 
123 See Spaarbank Rivierland/Gispen q.q., HR 14 October 1994, NJ 1995,447; Ontvan-
ger/Rabobank, HR 16 June 1995, NJ 1996,508; Wagemakers q.q./Rabobank, HR 20 
June 1997, JOR1997,108; Verhagen q q /INB, HR 19 September 1997, JOR1997,133, 
Zuidgeest/Furness, 19 December 1997, JOR 1998,40; B./K., HR 21 May 1999, JOR 
1999,167 and Meijsq.q./Bankof Tokyo-Mitsubishi, HR 29 June 2001, JOR2001,220 
124 See the recent decision of the court of appeal of Den Bosch in the case of Sobi/ 
Hurks, upheld by the Hoge Raad on appeal in cassation. Both decisions are 
published in JOR 2002, 38. See further Mulder q q./Rabobank, HR 20 September 
2002, JOR 2002, 211 and ING/Mulder q.q., HR 20 September 2002, JOR 2002, 210. 
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115. In practice, it is nevertheless common to attach a non-exhaustive list 
to the deed of pledge, which sums up the pledged receivables or agree-
ments from which the pledged receivables arise, so that the pledgee 
knows what receivables exist. In the case of a pledge over bank accounts, 
it is usual to include or annex a non-exhaustive list of relevant account 
numbers. If the pledge relates to trade receivables, the deed of pledge will 
usually contain a provision requiring the pledgor to provide the pledgee 
at regular intervals (usually each month or quarterly) with computer lists 
from its administration, listing all of the pledgor's currently outstanding 
receivables. 
116. Care should be taken to ensure that the agreement from which the 
relevant receivables arise does not contain a prohibition on assignment 
(cessie) or pledging of the receivables. It is generally held that a contractual 
prohibition on assignment entails that the relevant debt cannot be 
pledged125. Provisions that exclude or restrict the transferability of a debt 
are not unusual in Dutch law commercial agreements. Apart from the 
wish to ensure that they will not have to deal with another creditor, 
parties often seek to include a provision to this effect because the transfer 
or pledge of a debt may frustrate their right of set-off (see 109). 
Security over shares 
117. The requirements for the creation of a security interest over shares 
depend very much on the type of shares and the nature of the issuing 
company. Special rules apply if the shares are traded through the Dutch 
securities giro account system operated by Necigef126. It would go beyond 
the scope of this work to discuss the details of these rules. The following 
paragraphs summarise the main rules that apply with respect to the 
125 See sections 3:81 and 3:228 BW. See also Asser/Van Mierlo/Mijnssen/Van Veiten 
3-III, no. 102a and Snijders/Rank-Berenschot, Goederenrecht, p. 414. 
126 Section 20,21,22 and 42 of the Securities Depository Act (Wei Giraal Effectenverkeer). 
For a concise discussion of the Dutch securities giro account system and alternative 
systems in operation in the Netherlands, see Van der Beek, Ondernemingsrecht 
2003, pp. 244-247 and Rank, Custody of securities in the Netherlands, in: Vertrouwd 
met de Trust, Trust and trust-like Arrangements. See also, generally. Van Beek/Van 
Bruggen, De afwikkeling van grensoverschrijdende effectentransacties. See further 
Schim, Girale levering als girale betaling, in: Onderneming en 10 jaar nieuw burger-
lijk recht. 
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creation of security over registered shares (aandelen op naam), or bearer 
shares (aandelen aan toonder), that are not held in a depository/clearing 
system. 
118. The statutory rules for the creation of a pledge over registered 
shares are contained in book 2 BW, which deals with legal entities 
(rechtspersonen). Security over registered shares may be taken in the form 
of a disclosed pledge or an undisclosed pledge. A disclosed pledge over 
registered shares is created by a deed, which must be drawn up between 
the parties by a Dutch civil law notary127, unless the company is a listed128 
Dutch public limited company (naamloze vennootschap). In that case, a mere 
private deed suffices129. The pledge must be notified to or recognised by 
the company that issued the shares. Notification must be given by having 
the deed of pledge, or a copy or extract thereof, served to the company by 
a bailiff (deurwaarder)130. The company may recognise the pledge by being 
a party to the deed of pledge, or by a written statement on the deed itself, 
or on a copy or extract thereof131. In practice, the issuing company is often 
127 Section 2:86 (shares in a non-listed Dutch public limited company) and section 2196 
(shares in a Dutch private limited company) BW. 
128 "Listed" means listed on a stock exchange in accordance with section 1 paragraph 
e of the Securities Markets Supervision Act (Wet toezicht effectenverkeer). This 
includes the Amsterdam stock exchange, as well as supervised stock exchanges in 
other E.U. member states. 
129 Section 2:86c BW. 
130 Sections 2:86a and 2:86b paragraph 3 (shares in a non-listed Dutch public limited 
company), 2:86c paragraph 2 (shares in a listed Dutch public limited company) and 
2:196a and 2:196b paragraph 3 (shares m a Dutch private limited company) BW. If 
the deed of pledge is required to be in notarial form, the original will remain with 
the notary and a notarised copy or extract of the deed must be served to the com-
pany. If not, either the deed of pledge itself or a copy or extract thereof may be 
served to the company. This copy or extract must be either notarised or certified by 
the pledgor. 
131 Sections 2-86a, 2.86b paragraphs 1 and 2; 2:86c paragraph 2; 2:196a and 2:196b para-
graphs 1 and 2 BW Pursuant to sections 2-86a paragraph 2 and 2196a paragraph 
2, the issuing company may also recognise the pledge on its own initiative by 
registering the pledge in its shareholders register. Section 2:86c paragraph 3 contains 
special rules for the recognition of a pledge over shares in a Dutch public limited 
company in respect of which certificates (aandeelbewijzen) have been issued. If the 
deed of pledge is required to be in notarial form, the copy or extract stating 
recognition of the pledge by the company must also be notansed. If not, certificahon 
of the relevant copy or extract by the pledgor suffices instead of notarisation. 
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made a party to the deed of pledge, so that separate recognition or notifi-
cation is not necessary. 
119. The pledgee should make sure that the company registers the 
pledge in its shareholders register and request a certified extract of the 
register as proof of registration132. This is not a requirement for the valid 
creation of a disclosed pledge, but a pledgee whose pledge is not 
registered in the shareholders register of the company cannot invoke his 
pledge against third parties that were not, and need not have been, aware 
of the pledge133. If the shares are pledged by notarial deed, the notary will 
normally request to see the shareholders register and make sure that the 
pledge is registered. 
120. An undisclosed pledge of registered shares in a Dutch private 
limited company (besloten vennootschap) or a non-listed Dutch public 
limited company, is created in the same way as a disclosed pledge, with 
the exception that the pledge is not notified to, or recognised by, the 
company that issued the shares134. An undisclosed pledge of registered 
shares in a listed Dutch public limited company must be created by 
notarial deed or by a private deed that is registered with the Inland 
Revenue Registration Department135. The pledge register held by the In-
land Revenue Registration Department is not a public register, but merely 
serves as a means of obtaining an objective verification of the date on 
which the pledge was created (see 99). 
121. A pledge over bearer shares is created in the same way as a pledge 
over movable assets. Security may be taken in the form of a possessory or 
a non-possessory pledge. A possessory pledge is created by bringing the 
shares within the control of the pledgee, or a third party agreed upon 
between the pledgor and the pledgee who will keep the shares on the 
instructions of the pledgee136. A non-possessory pledge is created by 
132 Sections 2:85 and 2:194 BW. 
133 Sections 2:86a paragraph 3 and 2:196a paragraph 3 BW. 
134 See sections 2:86, 2:86a (shares in a non-listed Dutch public limited company) and 
2:196, 2:196a (shares in a Dutch private limited company) BW. 
135 Sections 2:86c paragraph 4 and 3:239 BW. 
136 Section 3:236 BW. 
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notarial deed or by a private deed that is registered with the Inland 
Revenue Registration Department137. 
122. Undisclosed and non-possessory pledges over shares are 
uncommon. In the case of registered shares, notification of the pledge to 
the company that issued the shares is easily given and, in the case of 
bearer shares, there is normally no reason why the shares should remain 
within the pledgor's control. At the same time, the disadvantages to the 
pledgee are considerable. A pledgee with an undisclosed or non-posses-
sory pledge cannot exercise his rights (e.g. voting rights or a right to 
receive dividends) against the company138 and does not have adequate 
protection against any third parties with a competing interest in the shares 
(see also 84)139. 
123. Care must be taken to check the articles of association of the issuing 
company. In the case of registered shares, the articles of association of the 
company may contain a prohibition on the creation of a pledge over the 
shares140. Any pledge created in violation of such a prohibition is void141. 
The articles of the company will therefore need to be amended if security 
over the shares is to be taken. Furthermore, the articles of association of 
the issuing company may contain restrictive provisions (blokkeringsrege-
ling) on the transfer of registered shares. This is a statutory requirement 
in the case of a Dutch private limited company142, but provisions to this 
effect may also be included in the articles of a Dutch public limited 
company143. Restrictive provisions may subject the transfer of shares to a 
prior approval of a representative body of the company (e.g. its general 
meeting of shareholders). Alternatively, they may provide that the shares 
must first be offered to other shareholders. Provisions that restrict the 
transfer of shares do not affect the right of a shareholder to pledge his 
shares. However, these provisions can complicate the transfer of voting 
137 Section 2:237 BW. 
138 See sections 2:86a, 2:196a and 2:89 paragraph 6 BW. See also Van der Heijden/Van 
der Grinten, no. 184. 
139 See sections 2:86a paragraph 3 and 2:196a paragraph 3 BW. 
140 Sections 2:89 (Dutch public limited company) and 2:198 (Dutch private limited 
company) BW. 
141 Asser/Maeijer 2-III, no. 227 and Van Schilfgaarde, Van de BV en de NV, p. 119. 
142 Section 2:195 BW. 
143 Section 2:87 BW. 
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rights to a pledgee (see 134 below). Furthermore, the pledgee must comply 
with these provisions if he wishes to sell the shares on enforcement of the 
pledge144. 
124. It is generally accepted that a disclosed or possessory pledge of 
shares gives the pledgee the right to receive any dividends or other 
distributions made in respect of the shares, without the need to explicitly 
provide this in the deed of pledge145. However, for the sake of clarity it is 
usual to include an express provision regarding the right to receive 
dividends in the deed of pledge, also where it is intended that the pledgee 
shall have the right to receive these. 
125. If it is the intention that the pledgee obtains the voting rights in 
respect of the shares a further arrangement will be required. Pursuant to 
sections 2:89146 and 2:198147 BW, voting rights may only be transferred to 
a pledgee if this has been provided on creation of the pledge148. If the 
pledge is over registered shares that may only be transferred subject to 
restrictive provisions in the articles of the company, the transfer of voting 
rights to a pledgee must first be approved. The approval must be given by 
the same representative body, which, according to the articles of the 
company, must give its approval to a transfer of the shares. If the articles 
do not contain an express provision on this point, the approval must be 
given by the company's general meeting of shareholders. This provision 
is mandatory law for a Dutch private company149. In the case of a Dutch 
public limited company the articles of associations may provide other-
wise150. An exception applies if the pledgee belongs to a category of 
persons to whom the shares may be freely transferred151. Unless the 
144 Sections 2:89 paragraph 5 (Dutch public limited company) and 2:198 paragraph 5 
(Dutch private limited company) BVV. 
145 Sections 3:82, 3:98 and 6:142 BVV. See further Hijma/Kleijn, Groene serie, Vermo-
gensrecht, section 3:247 note 2 and Van der Heijden/Van der Grinten no. 184. For 
a dissenting opinion, see Vriesendorp, WPNR 6025 (1991), pp. 767-772. 
146 For a Dutch public limited company. 
147 For a Dutch private limited company. 
148 See also section 3:247 BVV. 
149 Section 2:198 paragraph 3 BVV. 
150 Section 2:89 paragraph 3 BW. 
151 See sections 2:89, 2:198 and 2:195 BW. 
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pledgee is also a shareholder, he will not usually fall within one of these 
categories. 
126. The articles of association of a company may contain a provision 
that prohibits the transfer of voting rights to a pledgee. If this is the case, 
the articles must be amended before a transfer of voting rights to the 
pledgee can take place152. 
127. A pledge of shares combined with a transfer of the voting rights 
attached to the shares, enables a lender to monitor the debtor company 
more closely and allows him to seize control of the company when he 
considers this necessary in order to protect his interests. In project finance 
transactions using a Dutch project company, a pledge and transfer of 
voting rights of the shares in the project company or parent is the only 
way to ensure that a lender will be able to take over the management of 
the company if the project goes wrong. Unlike English law, Dutch law 
does not recognise the right of a secured creditor to appoint a receiver. 
128. On the other hand, there is the responsibility and potential liability 
that comes with the exercise of shareholder's control153. If the lender is a 
bank or other credit institution (kredietinstelling), it will need a declaration 
of no objection (verklaring van geen bezwaar) of the Dutch Central Bank, if 
the voting rights obtained by it amount to 10 percent or more of the 
capital of the company154. In spite of this, lenders often wish to take voting 
152 See Asser/Maeijer 2-III, no. 227. 
153 See sections 2:138 paragraph 7 (for a Dutch public limited company) and 2:248 
paragraph 7 (for a Dutch private limited company) BVV. See also Asser/Maeijer 2-
III, no. 331. 
154 Sections 23 and 24 of the Credit Supervision Act (Wet toezicht kredietwezen) and the 
Dutch Central Bank policy on participations by credit institutions in non-financial 
institutions (niet-financiële instellingen), Staatscourant 3 May 1993, p. 7. Until 
recently, the Dutch Central Bank took the view that a declaration of no objection 
must be requested if voting rights are transferred to a credit institution under a 
pledge, regardless of a provision in the deed of pledge that the pledgee does not 
become entitled to the voting righs until the occurrence of an event of default, and 
regardless of the fact that the pledgor remains authorised to exercise the voting 
rights until an event of default occurs. It appears, however, that this policy has now 
changed. As a result of this change, a declaration of no objection will not be required 
where the transfer of voting rights to the pledgee has been made conditional on the 
occurrence of an event of default, until the pledgee has actually acquired the voting 
rights following an event of default. The problem can, in any case, be circumvented 
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rights, although concern for liability issues will usually cause lenders to 
refrain from actually exercising the voting rights. 
129. An additional problem arises if the shareholder pledgor and the 
issuing company form a fiscal unity (fiscale eenheid) for the purpose of 
corporation taxes (vennootschapsbelasting). According to the Dutch tax 
authorities the transfer of voting rights to a pledgee will end such a fiscal 
unity. The argument is, that a shareholder who does not have the voting 
rights pertaining to his shares does not qualify as legal owner (juridisch 
eigenaar) of the shares. Consequently, he would no longer meet the 
statutory requirements for a fiscal unity set out in section 15 of the Cor-
poration Tax Act (Wet op de Vennootschapsbelasting). These state that the 
shareholder must be owner of at least 95 percent of the shares in the 
company, both from an economical and legal perspective155. The existence 
of a fiscal unity has several advantages. An important advantage is that 
losses suffered by one company may be deducted from the taxable profit 
made by another company belonging to the same fiscal unity. Further-
more, profits resulting from transactions between companies that are part 
of the same fiscal unity are, as a main rule, exempt from tax. The breach 
of a fiscal unity can therefore be quite a costly affair. 
130. An arrangement whereby the shareholder remains entitled to the 
voting rights until he defaults under the loan, keeps the fiscal unity in 
place until that moment156 and will usually be acceptable to a lender. 
However, there is, unfortunately, no guaranteed watertight way of 
achieving such an arrangement under Dutch law. The reasons for this are 
of a rather technical nature and explaining them to parties and their 
foreign advisers can be a bit of a nightmare (or challenge) for a Dutch 
lawyer. The position can briefly be summarised as follows. 
by making the obtaining of a declaration of no objection by the pledgee an 
additional condition precedent for transfer of the voting rights. 
155 Section 15 of the Corporation Tax Act (Wet op de vennootschapsbelasting). See 
further parliamentary discussions on the recent amendment of the Corporation Tax 
Act, 26 854 (2000-2001), no. 6, pp. 14 and 36 and (1999-2000), no. 3, p. 31 and the 
resolution of the State Secretary of Finance dated 30 September 1991, BNB 1991.329 
par. 2.1. 
156 Parliamentary discussions on the recent amendment of the Corporation Tax Act, 26 
854 (2000-2001), no. 6, p. 36 and (1999-2000), no. 3, p. 31. 
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131. Voting rights could be transferred to the pledgee subject to the 
condition precedent (opschortende voorwaarde) of an event of default 
occurring and notice by the pledgee157. This works to keep the fiscal unity 
in place until that time, but there is uncertainty whether such a provision 
is effective under Dutch company law. 
132. First of all, section 2:198 paragraph 3 BW provides that voting rights 
in a Dutch private limited company may only be transferred to a pledgee 
if this "has been provided on creation of the pledge". Section 2:89 
paragraph 3 BW provides the same for a Dutch public limited company, 
but in this case the articles of association of the company may divert from 
this rule. 
133. It is a point of discussion whether this rule just means that voting 
rights may only be transferred to a pledgee pursuant to a provision 
contained in the deed of pledge, or whether it also entails that the transfer 
itself must take place on creation of the pledge. The text of sections 2:89 
and 2:198 paragraphs 3 BW does not require the transfer of voting rights 
to be effected on creation of the pledge158. Nevertheless, it is sometimes 
argued that a transfer of voting rights to a pledgee, which is conditional 
on default, goes against the rationale of these provisions. The legislative 
history on sections 2:89 and 2:198 paragraphs 3, does not elaborate on 
their rationale. However, from the fact that these provisions are 
mandatory for Dutch private limited companies, it can be gathered that 
the purpose of these provisions is to help the shareholders of such a 
company to maintain control over who has the power to (co-)direct the 
business of the company. In the case of a private limited company, this is 
considered crucial in order to preserve the private character that is 
essential to this type of company159. Against this background, it could be 
argued that a transfer of voting rights to a pledgee subject to default, 
should not be possible as it can cause dispute as to who is entitled to the 
voting rights at a particular point in time. On the other hand, it can very 
well be argued that it should not matter whether a transfer of voting 
157 See section 3:84 paragraph 4 BW. 
158 The original text reads: "indien (zulks) dit bij vestiging van het pandrecht is be-
paald". 
159 See also Asser/Maeijer 2-III, no. 223 and J.J.A. Hamers, Verpanding van aandelen 
en de beslotenheid van kapitaalvennootschappen, pp. 19 and 51-52. 
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rights to a pledgee remains conditional on default, provided that the 
terms of the conditional transfer are clear and have been approved by the 
proper representative body of the company. In his clarification to the 
recent amendment of the Corporation Tax Act, the State Secretary of 
Finance has expressly recognised the possibility that voting rights are 
transferred subject to a condition precedent of default. The prevailing 
view in literature is also that a conditional transfer of voting rights to a 
pledgee is possible160. 
134. A second issue arises in the case of registered shares that may only 
be transferred subject to restrictive provisions. If restrictive provisions 
would apply to transfer of the shares to a pledgee, prior approval of the 
general meeting of shareholders or other representative body of the 
company will also be required before voting rights can be transferred to 
that pledgee (see 125). In the case of a Dutch private limited company, 
the law provides that a transfer of registered shares that is subject to 
approval must be effected within three months after it has been 
approved161. There is some uncertainty whether this also applies with 
respect to the transfer of voting rights to a pledgee. If it does, a further 
approval of the relevant representative body of the company may be 
required in order to effect transfer of the voting rights to the pledgee upon 
the occurrence of an event of default, once the three month period has 
lapsed. In the case of a Dutch public limited company, statute makes no 
reference to a maximum period between approval and transfer, but the 
articles of association of the company may contain a provision to this 
effect162. 
160 26 854 (2000-2001), no. 6, p. 14. See further Van Solinge, Stemvolmacht aan de pand-
houder zonder stemrecht, in: Vertegenwoordiging en tussenpersoon; Vermeulen, 
V & O 2000, pp. 58-60; Van Schilfgaarde, Van de BV en de NV, p. 119; Winter, Con-
cernfinanciering, p. 46 and Schot/Kinnegim, Ondernemingsrecht 2003, pp. 210-217. 
In a case decided under Netherlands Antilles law, the Hoge Raad has confirmed that 
the transfer of voting rights to a pledgee subject to an event of default is possible, 
but this case provides somewhat uncertain authority, since it relates to a pledge over 
bearer shares. See NatcoTrustCompany/Canadian Land Company of America, HR 
6 April 1990, NJ1991, 599. 
161 Sections 2:198 paragraph 3 and 2:195 paragraph 4 BW. 
162 See sections 2:89 paragraph 3 and 2:87 BW. 
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135. Again, the apparent purpose of a maximum period between 
approval and transfer, is to help control who has the power to (co-)direct 
the business of the company. However, it is difficult to see why another 
approval should be required to effect the transfer of voting rights to a 
pledgee on default, if the terms of the conditional transfer were already 
approved by the proper representative body of the company when the 
pledge was created. This could hardly be called an uncontrolled transfer. 
136. Unfortunately, there is no clear authority on either point. The 
conclusion must therefore be, that a provision whereby transfer of voting 
rights to a pledgee is made conditional on default, does not give the 
pledgee unquestionable certainty that he will actually obtain the voting 
rights. 
137. An alternative to a conditional transfer is to transfer the voting 
rights to the pledgee on day one, whereby the pledgee authorises the 
shareholder to exercise such voting rights on its behalf until an event of 
default occurs. There is no doubt that an arrangement like this is legally 
effective. However, during recent parliamentary discussions on the 
amendment of the rules on fiscal unity in the Corporation Tax Act, the 
State Secretary of Finance indicated that actual entitlement to the voting 
rights is required in order for the shareholder to qualify as legal owner of 
the shares. This means that any fiscal unity existing between the share-
holder and the issuing company will terminate on the day the voting 
rights pass to the pledgee, regardless of the fact that the shareholder 
continues to be able to exercise these voting rights pursuant to a power of 
attorney (volmacht)163. 
138. Finally, the deed of pledge could provide that the pledgee does not 
become entitled to the voting rights at all, but is authorised by the 
shareholder to exercise the voting rights on its behalf after an event of 
default164. Such an arrangement leaves intact any fiscal unity that may 
exist between the shareholder and the company, at least until there is an 
163 See legislative history referred to in note 155. For a critical discussion of this view, 
see Schot/Kinnegim, Ondernemingsrecht 2003, pp. 210-217. See also Vermeulen, V 
& O 2000, pp. 58-60. 
164 For a discussion of this type of arrangement, see Van Solinge, Stemvolmacht aan de 
pandhouder zonder stemrecht, in: Vertegenwoordiging en tussenpersoon. 
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event of default165. However, it also has two important shortcomings from 
the pledgee's point of view. One is that, under Dutch law, a power of 
attorney terminates by operation of law in the event that the principal 
becomes bankrupt166. The second is that a power of attorney cannot be 
made exclusive167. This means that the shareholder will always be able to 
overrule the pledgee's power of attorney by exercising the voting rights 
itself. This problem can, to a certain extent, be dealt with by including an 
undertaking of the shareholder in the deed of pledge that it will refrain 
from exercising the voting rights after an event of default. A violation of 
this undertaking will cause the shareholder to be liable to the pledgee for 
breach of contract. In case of an anticipated breach, the pledgee may be 
able to prevent the shareholder from exercising its voting rights by 
obtaining a court order. Yet, a vote cast by the shareholder in breach of 
such an undertaking will be valid168. 
139. In view of the above, lenders now tend to opt for a provision 
whereby the transfer of voting rights is made conditional on the 
occurrence of an event of default, if the shareholder and issuing company 
are part of a fiscal unity. Where there is no fiscal unity, voting rights are 
conventionally transferred on creation of the pledge, with an authorisation 
to the shareholder to exercise these rights until the pledgee terminates this 
authorisation pursuant to an event of default. 
165 In his explana tory memorandum during the parliamentary discussions on the recent 
amendment of the Corporation Tax Act (Wet op de vennootschapsbelasting) the State 
Secretary of Finance seems to suggest that a fiscal unity between the shareholder 
and the company will be terminated once the pledgee obtains the right to exercise 
the voting rights, even if this is only pursuant to a power of attorney. See 26 854 
(1999-2000), no. 3, p. 31, where it is stated that the shareholder must be both entitled 
to the voting rights and able to exercise them. 
166 Section 3:72 BW. 
167 Van Spijk/Stichting Beeidrecht, HR 29 September 1989, NJ1990, 307. See also Van 
der Heijden/Van der Grinten, no. 217.1 and Asser/Maeijer 2-III, no. 280. 
168 See Asser/Van der Grinten 2-1, Vertegenwoordiging en Rechtspersoon, De Verte-
genwoordiging, no. 70 and literature cited in note 167. Compare also Wennekes/ 
Neck, HR 30 June 1944, NJ 1944,465; W.H.E.M.M./W.J.M, HR 13 November 1959, 
NJ 1960, 472 and Schulderman/Aurora, HR 19 February 1960, NJ 1960, 473. 
Dissenting: Blanco Fernandez, Ondernemingsrecht 1999, pp. 148-151. 
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Security over other assets 
140. Security over order or bearer debt instruments (vorderingen aan order 
or toonder) is created in the same way as a pledge over movable assets (see 
79,96 and 97)169. The pledgee will usually require the pledgor to surrender 
the instruments to him, or to deposit them with a third party who will 
keep the instruments on the instructions of the pledgee. In the case of an 
order instrument, the name of the pledgee must be endorsed on the 
instrument170. Non-possessory pledges over order or bearer debt instru­
ments are unusual, since these are too easily overridden by a third party 
interest (see 84). Special rules apply to securities that are held in a 
depository /clearing system171. 
141. Security over a registered aircraft or ship must be given in the form 
of a mortgage (see 79)172. The mortgage must be created by notarial deed 
and registered in the Public Register in order to be valid. Statutory rules 
that apply to aircraft and ship mortgages are largely the same as those that 
apply to a mortgage of real property173. Security over an unregistered 
aircraft or ship must be given in the form of a pledge, in accordance with 
the general rules that apply to pledges over movable property (see 79,96 
and 97). 
142. Rules applicable to security over insurance policies are similar to 
those that apply to receivables generally (see 79,103 and 104)174. Notice to 
the insurers is, in principle, not necessary in order for the pledge to be 
legally effective, but the security will be weaker (see 84-88 and 107-110). 
Many policies provide that a security interest is not binding on the 
insurer, unless notice of the interest is endorsed on the policy. In addition. 
169 Sections 3:236 and 3:237 BW. 
170 Section 3:236 BW. 
171 See Wood, Comparative Law of Security and Guarantees, pp. 72-91; F.G.B. Graaf, 
Euromarket Finance: Issues of Euromarket Securities and Syndicated Eurocurrency 
Loans, pp. 97-112; Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 104; Fesevur, 
Zekerheden en uitwinning, p. 113; Meijer, Effectenbewaring, pp. 42-50 and Frielink, 
WPNR 5944 (1990) and 5945 (1990), pp. 19-24 and 35-38. 
172 See further Asser/Van Mierlo/Mijnssen/Van Veiten 3-ΙΠ, no. 176-177. 
173 See sections 8:202 to 207 (sea-going vessels) and 8:792 to 8:797 (vessels for inland 
shipping) BW and sections 8:1305,1306 and 1310 BW (registered aircraft). 
174 See further Molenaar, Pandrecht, pp. 60-62. 
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it makes sense for the secured creditor to obtain a number of undertakings 
from the insurer, in order to protect his rights; such as the right to be 
notified by the insurer if the insurance premium has not been paid. This 
allows the pledgee to effect the payment of premiums to ensure 
continuance of the insurance. 
143. A pledge over intellectual property rights is, as a rule, created by a 
mere private deed175. Where possible, it is advisable to have the pledge 
registered in the register in which the relevant intellectual property right 
is registered. Registration is not necessary for valid creation of the pledge, 
but a pledgee with an unregistered pledge may not be able to invoke his 
pledge against third parties176. Where the security covers many rights that 
do not have substantial value, registration is sometimes dispensed with, 
as long as there has not been an event of default in order to save 
registration costs177. 
2. Different forms of collective security arrangements under Dutch 
law 
2.1 Introduction 
Two different types of collective security arrangements 
144. Under Dutch law, an arrangement whereby one person is 
authorised to deal with security for a group of lenders under a collective 
security arrangement (collectief zekerheidsarrangement) can either be based 
on agency or on ownership178. The crucial distinction is, that under an 
175 Sections 3:95, 3:98 and 3:236 paragraph 2 BW. 
176 See, for example: section 67 of the Patents Act (Rijksoctrooiwet) and section 11C of 
the Benelux Trademarks Act (Benelux Merkenwet). 
177 For example, in the case of trademarks, where registration costs are due for each 
registration made in respect of a particular trademark, so that the total costs for 
registration of a pledge over a large number of trademarks can be substantial. 
178 See, generally Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 217-225; Asser/ 
Van der Grinten 2-1, no. 144-145; Van der Grinten, WPNR 3737 (1941), 3738 (1941), 
3739 (1941), 3740 (1941) and 3741 (1941), pp. 321-323,329-331,337-338,241-343 and 
345-347; and Uniken Venema/Eisma, Eigendom ten titel van beheer naar komend 
recht, pp. 155-163. A mixed arrangement whereby the person administering the 
security acts as agent for some creditors and as "fiduciary" for other creditors is also 
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agency type of arrangement the lenders concerned become entitled to the 
security. Under an arrangement based on ownership, title to the security 
is vested in the person chosen to manage the security. 
145. A brief observation should be made here on terminology. As is now 
the case with most financial jargon, Dutch finance practice uses the same 
terminology on collective security arrangements that is traditionally used 
in English finance practice and has now become international standard. 
Accordingly, a person acting under a collective security arrangement for 
a group of bondholders will normally be referred to as the security 
trustee; whereas a person holding security for a syndicate of banks under 
a syndicated loan will commonly be referred to as the security agent. This 
can be confusing as it need not, and often does not, say anything about the 
legal arrangements made. In particular, the use of the term "security 
trustee" may wrongly give the impression that Dutch law acknowledges 
a trust concept. Consequently, it may lead parties to believe that the 
interests of the lenders will be protected under Dutch law in a similar way 
as, for example, under a security trustee arrangement that is governed by 
English law. This is not the case (compare 204-205 and 366-367). 
146. In this chapter, the term security agent will be used for a person 
who merely manages security on behalf of a group of lenders. Where title 
to the security is vested in the person chosen to manage the security, that 
person will be referred to as a "fiduciary" (fiduciair gerechtigde). It is 
conceded that this term is not ideal, in that it is not often used in practice. 
It might also give the impression that the lenders in whose interest the 
security is held, somehow have a special right in respect of the security; 
as is arguably the case with a fiduciary under German law (compare 524-
532). This is not so (see 204-205). However, unlike "trustee", the term 
"fiduciary" is a term that is familiar to Dutch law and has traditionally 
been used to describe arrangements whereby title to an asset is transferred 
to a person in order to allow him to manage the asset in the interest of 
possible, see, more specifically, Polak/Van Mierlo, Verstrekking van zekerheden 
aan internationale syndicaten, pp. 22-28. 
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others (see also 33)179.1 have therefore opted to use this term rather than 
the term trustee. 
147. The mechanics, advantages and possible disadvantages of Dutch 
law collective security arrangements based on agency or ownership are 
further discussed below under paragraphs 2.2 and 2.3. As will be seen, 
neither of these concepts can be used as a basis for a collective security 
arrangement without difficulty under Dutch law. This raises the question 
whether Dutch law allows parties to use a foreign law security trustee 
instead. This question will be dealt with in paragraph 2.4 of this chapter. 
2.2 Collective security arrangements using a security agent 
Description of arrangement 
148. Under Dutch law, a security agent can be appointed to manage 
collective security for the benefit of a group of lenders, in accordance with 
a prior arrangement (beheersregeling) made between the lenders and the 
security agent (see also 188)180. If the debtor is required to surrender docu­
mentation relating to the security assets, such as bearer share certificates, 
these documents may be deposited with the security agent181. In the case 
179 On the use of the term "fiduciary" in Dutch law see Asser/Mijnssen/De Haan 3-1, 
1992 ed., no. 542-553 and Uniken Venema/Eisma, Eigendom ten titel van beheer 
naar komend recht, pp. 2-4. The introduction in 1992 of section 3:84 paragraph 3 BW 
brought an end to the notion that it should be possible to create a form of fiduciary 
ownership for management purposes, whereby the assets held by the fiduciary 
would be protected from the fiduciary's private creditors through the creation of a 
separate fund. However, it is accepted that fiduciary transfers are still possible, 
provided that the fiduciary has full and unrestricted ownership of the assets (see 
Reehuis/Slob, Parlementaire Geschiedenis van het nieuwe Burgerlijk Wetboek, Inv. 
Boek 3,5 en 6, Boek 3, p. 1273). See also Keereweer q.q./Sogelease, HR 19 May 1995, 
NJ1996,119. For an English summary of the present position, see Kortmann/Verha-
gen/Faber/Domingus, in: Principles of European Trust Law. See further Stein, 
Fiducia cum amico, and Rank, Rank, De (on)hanteerbaarheid van het Nederlandse 
recht voor de moderne financiële praktijk: Beschouwingen over sale and lease back. 
This effectively means, that under Dutch law fiduciary ownership, the beneficiary's 
remedies against the fiduciary are limited to those generally available to contracting 
parties (see further 204 and 205). 
180 Section 3:168 BW. 
181 See for example section 3:236 BW on the creation of a possessory pledge over 
movable assets or debts embodied in bearer or order documents. Pursuant to this 
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of a pledge over shares, the security agent can be authorised by the 
lenders to exercise the voting rights in respect of the pledged shares, in 
accordance with their instructions182. 
149. Generally, no requirements need be fulfilled in order to effect the 
transfer of title to security to successor lenders. Due to their accessory 
nature (see 73) Dutch law mortgages and pledges automatically pass to a 
successor creditor together with the claim secured if the latter is 
transferred183. A mortgage need not be reregistered in the name of a 
successor creditor in order for that creditor to become entitled to it184; 
although it is advisable for a successor creditor to have the mortgage 
registered in his name, so that third parties will be deemed to have been 
informed of his right185. Pledges need not be registered in a public register 
at all. 
150. Where a third party has granted security, the rules relating to 
guarantees (borgtochten) apply186. The third party will need to give prior 
consent to a transfer of the secured debt in order to preserve the security 
on transfer, if transfer is effected through a transfer of contract (contracts-
overneming) (on transfer of contract, see 173)187. However, this need not be 
a problem, since a provision can be made pursuant to which the third 
party consents in advance to any future transfers of contract188. Where a 
secured debt is transferred by assignment or delivery of a debt instru-
ment, prior consent of third party grantors of security is not required. 
provision, assets or documents may be deposited with the pledgee or a third party 
agreed upon between the pledgor and the pledgee 
182 For a discussion of the various arrangements that can be made with respect to 
voting rights pertaining to pledged shares, see 125-139 and the literature referred 
to in note 160. 
183 Sections 3:82 and 6:142 BVV. 
184 See Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 21 and Snijders/Rank-
Berenschot, Goederenrecht, p. 419. 
185 See sections 3.23 and 3:24 BW 
186 See Molenaar, Algemene bepalingen zekerheidsrechten op goederen, p. 46. 
187 Sections 6:159 paragraph 3 and 6: 157 paragraph 2 BW. 
188 See Asser/Hartkamp 4-1, no. 603 
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151. The person authorised to act as security agent may be a third party 
or one of the lenders concerned189. Replacement of the security agent can 
be made subject to majority approval of the lenders190. Since the security 
agent is not entitled to the security, it can be replaced without the need to 
transfer the security to the new agent. However, the use of a security agent 
also gives rise to a number of complications. 
Complications when using a security agent 
(i) Requirement to name and register the secured creditors 
152. It is generally accepted that security can be created in favour of 
lenders that are not named in the deed of mortgage or pledge, provided 
that these lenders can be identified on the basis of the description of the 
secured loan that is given in the deed191. 
153. A number of specific statutory provisions seem to contradict this 
view. Pursuant to section 3:260 BW, a mortgage must be created by a 
notarial deed drawn up between the parties. Sections 2:86 and 2:196 BW 
include a similar requirement with respect to the creation of a pledge over 
registered shares in a non-listed Dutch public limited company or a Dutch 
private company. More explicitly, section 40 of the Notary Act requires 
that each party to a notarial deed be named in the deed. Section 18 of the 
Public Register Act repeats this as a requirement that must be met in order 
for a notarial deed to be accepted for registration in the Public Register. 
189 Under Dutch law, an agent is not prohibited from representing other parties in 
transactions whereby he himself is also a party. However, if the agent pursues his 
personal interests in such a way that he breaches his duty of care towards the person 
he represents, he may be liable for breach of contract (wanprestatie) or in tort 
(onrechtmatige daad) (section 3:74 or 6:162 BW). See Asser/Van der Grinten 2-1, no. 
100-101. 
190 A beheersregeling is more than just the sum of individual authorisations. Under 
section 3:168 parties are free to make whatever arrangement they like with respect 
to the management of collective assets. It is submitted that this includes the making 
of provisions that allow particular matters defined in the arrangement to be dealt 
with on the basis of a majority decision. Title 7 of book 3 BW, which deals with 
collective property and beheersregelingen, does not impose a restriction on this point. 
See further: Wammes, De gemeenschap naar komend recht, pp. 51-54. 
191 See Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 223. See also Kortmann/ 
Rongen /Verhagen, WPNR 6459 (2001) and 6460 (2001), pp. 813-823 and 840-846. 
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154. However, according to the final paragraphs of these two provisions, 
this requirement need not be complied with where it is not possible to do 
so for reasons stated in the deed. The parliamentary discussions on section 
18 of the Public Register Act indicate that this exception has been made 
with a view to enabling the granting of security to the holders of bearer 
debt instruments192. It seems reasonable to assume that the same exception 
applies where security is given for the benefit of a large group of lenders 
under a syndicated loan. 
155. If the person acting as security agent enters into a deed of pledge or 
mortgage in its own name, title to the security will be vested in him, not 
in the relevant lenders193. Section 3:110 BW seems to suggest otherwise. 
Pursuant to this provision, it is possible for a person to enter into an 
agreement in his own name for the purpose of acquiring an asset for the 
benefit of another person, so that the other person will acquire the asset 
directly from the transferor. However, it is generally accepted that this 
provision only applies to movable assets (excluding registered ships and 
aircraft) and to bearer debt instruments; and then only if these assets are 
delivered through possession (bezitsverschaffing)194. Accordingly, mort­
gages, pledges over intangible assets and order debt instruments, and 
non-possessory pledges over movable assets and bearer are clearly outside 
the scope of this provision. Arguably, section 3:110 does apply to posses­
sory pledges over movable assets and bearer debt documents, but this is 
debatable195. 
192 Reehuis/Slob, Parlementaire Geschiedenis Kadasterwet, ρ 115 
193 See Asser/Mijnssen/De Haan 3-1, no. 216-217; Smjders/Rank-Berenschot, Goede­
renrecht, pp. 351-353 and Meijer, Middellijke vertegenwoordiging, pp. 177-191 and 
further literature referred to therein 
194 See Kas-Associatie/Drying, HR 23 September 1994, NJ 1996, 461 and Modehuis 
Nolly, HR 2 April 1976, NJ 1976, 450. See further literature referred to under note 
193. 
195 The system of, and terminology used in, the Dutch Civil Code suggest that section 
3:110 BW does not apply to the creation of a possessory pledge over movable assets 
or bearer debt instruments. A pledgee who obtains a possessory pledge over 
movable assets or bearer instruments does not keep the assets for himself but for the 
pledgor, subject to the provisions of the pledge. He therefore does not obtain 
"possession" (bezit) within the legal meaning of section 3:107 BW. For this reason, 
section 3:236, which deals with the creation of possessory pledges uses the word 
"control" (macht) instead of "possession" Furthermore, where the legislator intended 
that provisions relating to the transfer of ownership would also apply to the creation 
of other rights in rem, this has been indicated by inserting a statutory provision to 
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(ii) Problems with all monies security if secured debt is transferred 
156. Under Dutch law, there is still some uncertainty as to whether 
security that secures all monies owed by a debtor to a creditor (bankzeker-
heid) can pass to a successor creditor who does not take over the entire 
secured credit relationship that the transferring creditor has with the 
debtor. As a result of this, it is unclear whether this type of security can 
pass to a successor lender if a lender transfers only part of its credit 
relationship by assignment or transfer of contract. Similar uncertainty 
exists where the security secures any monies (rather than a defined 
amount) owed by a debtor to a creditor, pursuant to a particular credit 
agreement {kredietzekerheid)196. 
157. The Hoge Raad considered the issue in the case of Onderdrecht/ 
Pierson197. In this case, the Hoge Raad was requested to decide whether an 
all monies mortgage (bankhypotheek) had passed to a successor creditor 
(Pierson), who had obtained a claim covered by the mortgage without 
taking over the credit relationship secured by the mortgage. A particular 
circumstance of the case was that the credit relationship in question had 
been terminated before Pierson obtained its claim. Consequently, Piersons 
claim was the only debt that remained secured by the mortgage. The Hoge 
Raad considered that the position depended on the way the secured 
obligations were defined in the mortgage deed. It was decided that 
Pierson had indeed become entitled to the mortgage. 
158. The general terms in which the Hoge Raad phrased its decision has 
led several legal authors to the conclusion that the text of the deed is 
decisive, and that parties can ensure transferability of all monies security 
by stipulating this in the deed of mortgage or pledge198. The decision 
this purport (see for example section 3:98 BW). No such provision has been made 
in respect of section 3:110 BW. In the past, the Hoge Raad considered the rule now 
codified in section 3:110 to be applicable to a transfer of ownership for security pur-
poses under the regime of the old Dutch Civil Code (see Van Essen/NMB, HR 28 
April 1989, NJ 1990, 252), but this is questionable authority for the reasons just 
stated. 
196 On different methods used to transfer loans under Dutch law, see 173-178. 
197 Onderdrecht/Pierson, HR 16 September 1988, NJ 1989,10. 
198 See Verhagen /Rongen, Cessie, pp. 137-147; Loesberg, Enige beschouwingen over 
zekerheden in collectief verband, in: Onderneming en Effecten; Fesevur, NTBR1998, 
pp. 180-182; Vranken, Roestplekken in de literatuur over bankhypotheken, in: Van 
Mourik Bundel, pp. 429-434; Van Achterberg, WPNR 6133 (1994) and 6134 (1994), 
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clearly seems to point in this direction. Still, other authors attach more 
importance to the particular circumstance that the credit relationship with 
the debtor had been terminated in this case, so that Pierson's claim was all 
that remained. They argue that all monies security cannot pass to a 
successor creditor who does not take over the entire credit relationship to 
which the security relates. In the view of these authors, an exception to 
this rule can only be accepted if the secured credit relationship has 
terminated, so that no new claims will arise from it, as was the case in 
Onderdrecht/Pierson199. 
159. The view that all monies security is inextricably bound up with the 
credit relationship to which it relates, seems to be inspired by a mixture 
of two motives. One is to protect the debtor against the transfer of security 
to another creditor with whom he may not have the same relationship. 
The second relates to the principle that debt secured by a security right 
must be sufficiently defined200. The core argument here is that, in the case 
of all monies security, the secured debt is defined solely by reference to a 
credit relationship and that, for this reason, the security is accessory to 
(accessoir aan), and cannot be separated from the relevant credit relation-
ship201. 
160. Neither of these arguments are plausible. Firstly, it is difficult to see 
how an assumption of non-transferability can be reconciled with modem 
finance practice, where transfers of loans have become more and more 
common. Even if it is maintained that there must be an assumption of 
pp. 296-298 and 311-314; Brown, Bankhypotheek in gezamenlijk verband, AA 1996, 
pp. 407-415; Bos, Bankhypotheek en de gevolgen van overgang, NTBR 2002, pp. 56-
61 and Timmerman, Bankhypotheek en afhankelijkheid, in: Onderneming en 10 jaar 
nieuw burgerlijk recht. 
199 See Asser/Van Oven, 3-III, 1978 ed., pp. 194-195; Asser/Kleijn 5-IV, no. 156; Asser/ 
Hartkamp 4-1, no. 564; P.A. Stein, Zekerheidsrechten: hypotheek, p. 139; (same 
author) Bank-en krediethypotheken, in: Kredietverlening naar huidig en komend 
recht, pp. 34-35, 46 and 47; Polak/Van Mierlo, Verstrekking van zekerheden aan 
internationale syndicaten, pp. 44-45; Vriesendorp, WPNR 5876 (1988), pp. 315-316; 
Mijnssen, De rekening-courant verhouding, p. 88; Pleysier, De Notarisklerk 1989, 
pp. 20-21; Gerver, Het recht van Hypotheek, pp. 91-92. 
200 Section 3:231 paragraph 2 BW. 
201 On the accessory nature of Dutch security, see 73. 
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non-transferability202, there is no reason why parties should not be 
allowed to agree otherwise. 
161. The fact that the secured debt is defined by reference to a credit 
relationship cannot lead to the conclusion that all monies security is 
accessory to a credit relationship. Security cannot secure a credit relation-
ship, it can only secure one or more debts203. In the case of all monies 
security, the secured debt will be defined so that it includes all existing 
and future debts that arise either from a specific credit relationship, or, 
generally, from any credit relationship that the secured creditor may have 
with the debtor. In each case, the security is accessory to each existing and 
future claim that arises from the relevant credit relationship(s). The 
principle that secured debt must be sufficiently defined, does not affect 
the transfer of all monies security. It is well established that this principle 
merely requires that the secured debt is ascertainable on the basis of the 
description given in the deed of mortgage or pledge when it comes to 
enforcement of the security204. Accordingly, there is no reason at all why 
this principle should lead to the conclusion that a secured debt is no 
longer secured when it is transferred. All that needs to be established is 
that the transferred debt arose from the credit relationship referred to in 
the deed of mortgage or pledge. 
162. Unfortunately, the notion that all monies security is inextricably 
bound up with the secured credit relationship, so that one cannot be 
transferred without the other, still survives205. It therefore remains some-
what unsure whether Dutch law allows all monies security to pass to a 
successor creditor who obtains a secured debt, in situations where the 
secured relationship is continued with the original creditor. 
163. Several solutions have been suggested to ensure that a successor 
creditor can have the benefit of all monies security, but none of these are 
202 See N.V. Bodengravensche Bankvereeniging/Kiebert, HR 14 April 1927, NJ 1927, 
763 and the Meijers' annotation to this decision. 
203 See sections: 3:227 and 3:231 BW. 
204 Van Zeben/DuPon/Olthof, Parlementaire Geschiedenis van het nieuwe Burgerlijk 
Wetboek, Boek 3, p. 737. See further Doyer en Kalff/Bouwman, HR 30 January 1953, 
NJ 1953, 578. 
205 Seejoosen/Van 't Westeinde, Securitisatie, pp. 65-66; Verba gen/Rongen, Cessie, pp. 
137-139 and Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 285-287. 
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ideal206. The solutions that are probably used most are partial renunciation 
(afstand) or termination (opzegging) of the security by the original creditor. 
Use is also sometimes made of a type of arrangement whereby the original 
creditor grants a limited recourse guarantee to the successor creditor. Each 
of these alternatives is briefly discussed below. 
164. In the case of a partial renunciation or termination, the original 
creditor releases its security right to the extent that it relates to debts other 
than the debt transferred. This solution is based on the general consensus 
that all monies security will pass to a successor creditor, if that creditor 
takes over the entire remaining secured debt (see 157-158). Renunciation 
can be cumbersome. The law provides that the requirements for renoun-
cing a security right are the same as those that apply to creation of the 
relevant security right207. With respect to a mortgage, this means that a 
notarial deed between the original creditor and the mortgagor is required 
(see 91). If the deed by which the security was created contains a provision 
to this effect, the original creditor may also partly terminate the security 
right208. In that case, a simple notice of termination from the original credi-
tor to the debtor concerned suffices. Nowadays, most deeds of mortgage 
or pledge contain a provision that allows termination by the secured cred-
itor. But a termination clause is often absent in older security documents. 
165. Both renunciation and termination of security leave the original 
creditor without security. A partial renunciation or termination of security 
may also cause confusion with the grantor of the security. Where security 
has been provided by a large number of debtors, the partial renunciation 
or termination of all security can be a time-consuming exercise209. 
166. Under a guarantee arrangement, the security remains vested in the 
original creditor, whilst the successor creditor is enabled to share in the 
benefit of the security. To this end, the original creditor grants a limited 
206 For a more extensive overview, see Van 'l Westeinde, WPNR 6371 (1999) and 6372 
(1999), pp. 689-693 and 701-706; Visser, Bank-en Effectenbedrijf September 1997, pp. 
20-23 and Ruys, Securitisation en bankhypotheken: problemen en oplossingen, in: 
Onderneming en Effecten. 
207 Section 3:81 paragraph 2c BW. 
208 Section 3:81 paragraph 2d BW. 
209 See, for example, Ruys, IFLR June 1998, pp. 7-8. 
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recourse guarantee to the successor creditor for the payment of the 
transferred debt; which allows the successor creditor to claim payment of 
that debt from the original creditor in the event that the debtor does not 
pay him. The right of the successor creditor to claim payment from the 
original creditor under the guarantee, is limited to the proceeds of the 
security that was given in respect of the transferred debt"(picture 1). 
Picture 1 
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167. The guarantee serves two purposes. Firstly, it effectively enables the 
original creditor to enforce the security for the transferred debt that is now 
owed to the successor creditor. The idea is that, the original creditor will, 
upon payment under the guarantee, obtain a right of recourse (regres) 
against the defaulting debtor210 for which he can enforce the security. This 
also serves to get round the uncertainty that exists under Dutch law, as to 
whether a person (in this case the original creditor) can enforce security 
for a debt that is owed to a third party (here the successor creditor) (see 
218). The trick only works if the definition of secured debt in the security 
documents is wide enough to cover the original creditor's right of recourse 
pursuant to the guarantee. This will be so if the security is expressed to 
generally secure any debts owed by the debtor to the original creditor, but 
will not be the case where the secured debt is restricted to all monies owed 
under a particular loan agreement. The effect of the guarantee is that it 
210 Under Dutch law, a person who guarantees the payment of another person's debt, 
obtains a right of recourse against this person for a payment made under the 
guarantee by operation of law, see sections 7:866 and 6:10 BW 
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obliges the original creditor to pass on the proceeds of the security to the 
successor creditor, to the extent that these relate to the transferred debt. 
168. Compared to partial renunciation or termination, the main ad-
vantage of a guarantee arrangement is that it also allows the original 
creditor to continue to benefit from the security. 
169. The main disadvantages of this guarantee arrangement are its 
complexity and the fact that the original creditor's co-operation is required 
to enable the successor creditor to enjoy the benefit of the security. 
Accordingly, it is doubtful whether this arrangement will work if the 
original creditor is declared bankrupt. The bankruptcy trustee could 
refuse to pay under the guarantee. In that case, the successor creditor will 
be left with an ordinary claim against the original creditor's bankrupt 
estate. It may be argued that the bankruptcy trustee should lend his co-
operation where he has no interest in not doing so. However, where the 
security also secures a debt to the bankrupt estate and it is uncertain 
whether the proceeds of the security will be sufficient to satisfy both 
claims, he will have good reason to decline. 
170. An additional complication of the guarantee arrangement is that it 
poses a timing problem. In order to prevent that the original creditor will 
bear a risk in respect of the transferred debt, recourse under the guarantee 
is limited to the proceeds of the relevant security (see 166). This means 
that the exact amount to be paid under the guarantee cannot be 
ascertained until the proceeds of the security are known. Yet, payment 
under the guarantee will have to take place first, since the security cannot 
be enforced until the original creditor has obtained a due and payable 
claim of recourse against the debtor. 
171. This problem may be resolved by supplementing the limited 
recourse guarantee with a loan agreement between the original creditor 
and the successor creditor (picture 2). Pursuant to this loan agreement, the 
successor creditor agrees to grant a loan to the original creditor up to the 
amount of the transferred debt. If the debtor defaults in paying, the 
successor creditor lends the full amount left outstanding by the debtor to 
the original creditor and the original creditor pays the same amount to the 
successor creditor under the limited recourse guarantee. Payment of these 
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Picture 2 
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amounts takes place through set-off. The loan is subsequently repaid from 
the proceeds of the security. If the proceeds are insufficient to repay the 
full amount of the loan, the original creditor can set off his remaining debt 
under the loan against the surplus that he will, in that case, have paid 
under the limited recourse guarantee211. 
172. The funds required by the original creditor to enable him to pay 
under the guarantee may also be made available by a third party bank. 
The procedure remains largely the same as described above. The loan is 
repaid from the proceeds of the security. In this case, further provisions 
must be made in order to ensure that the original creditor is not left with 
a debt to the third party bank if the proceeds of the security turn out to be 
insufficient to repay the loan. To prevent this problem, it could be agreed 
that the successor creditor must deposit all amounts paid to it by the 
original creditor under the limited recourse guarantee into a depository 
account, which is held with and pledged to the bank as security for the 
loan. 
211 For example, if the transferred debt amounts to 100 euro and the debtor does not 
pay, the successor creditor will lend 100 euro to the original creditor. The original 
creditor will pay the same amount to the successor creditor under the guarantee. 
Payment of these amounts takes place through set-off. If it turns out that the 
proceeds of the security are insufficient to repay the loan, e.g. only amount to 60 
euro, the original creditor will have a remaining debt to the successor creditor under 
the loan of 40 euro. He will also have paid 40 euro too much under the guarantee. 
Settlement of these amounts can, again, be effected through set-off. Compare also 
243 and note 309 below. 
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The pledge will entitle the bank to set off a remaining debt under the loan 
against the deposit, after which the successor creditor can take the balance 
(picture 3)212. 
(Hi) Security not covering loans traded by novation 
173. Under Dutch law, loan participations in a syndicated loan facility 
are conventionally transferred through assignment or transfer of contract. 
An assignment must be effected by a (notarial or private) deed213 followed 
by notification of the assignment to the debtor of the assigned claim214. A 
212 
213 
214 
For example, if the transferred debt amounts to 100 euro and the debtor does not 
pay, the third party bank will lend 100 euro to the original creditor. The original 
creditor will pay the same amount to the successor creditor under the guarantee, by 
transferring this amount to a depository account held by the successor creditor with 
the third party bank. The loan is subsequently repaid from the proceeds of the 
security. If it turns out that the proceeds are insufficient to repay the loan, e.g. only 
amount to 60 euro, the original creditor will have a remaining debt to the third party 
bank under the loan of 40 euro. He will also have paid 40 euro too much under the 
guarantee. Settlement of these debts can be effected through set-off as follows. The 
third party bank can collect the remaining debt of 40 euro by enforcing its pledge 
on the deposit. This leaves the successor creditor with an amount of 60 euro (equal 
to the proceeds of the security as was intended) and a right of recourse against the 
original creditor to the amount of 40 euro (section 6:10 BW). The latter amount can 
be set-off against the 40 euro that the original creditor will, in this case, have over­
paid to the successor creditor under the guarantee. Compare also 244 and note 312 
below. 
On the (minimal) requirements that must be met under Dutch law in order for an 
instrument to qualify as a private deed, see 97. 
Section 3:94 BW. The requirement that notice must be given to the debtor of the 
assigned receivable in order for the assignment to be valid, complicates the assign­
ment of receivables in several finance transactions, such as securitisations and 
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transfer of contract must also be effected by a deed and requires the 
consent of all parties to the contract215. It is possible to provide that each 
party, other than the transferor and the transferee, consents to any future 
transfers of contract in advance. Where this has been done, notification of 
a transfer to the parties concerned suffices216. 
174. An assignment can only be used to transfer rights. Where it is the 
intention that a successor lender also takes over obligations towards the 
borrower, the transfer should be effected through a transfer of contract. 
Accordingly, a loan participation that comprises a further conimitment to 
lend must be transferred by way of transfer of contract. A commitment to 
greint further loans may exist, because the loan has not yet been fully 
drawn, but may also result from the fact that the loan takes the form of a 
revolving credit217 or has a multi-currency option218. 
175. Even when there is no further commitment to lend, a transfer of 
contract will, where feasible, generally be preferable to an assignment. In 
the case of a syndicated loan, the loan agreement will conventionally 
contain a number of other obligations that should be undertaken by the 
successor lender towards the borrower, the agent and the other lenders. 
These may, for example, include the obligation to mitigate costs and taxes 
payable by the borrower in connection with the loan, the obligation to 
factoring transactions, and has often been criticised (see for example Verhagen/ 
Rongen, Cessie and Rank, De (on)hanteerbaarheid van het Nederlandse recht voor 
de moderne financiële praktijk: Beschouwingen over sale and lease back, leveraged 
leasing, repo's en securitisation). On 14 May 2003, a proposal has been submitted 
to change section 3:94 BW, so that notification will no longer be a requirement for 
the transfer of rights (2002-2003,28 878). Pursuant to this proposal, transfer without 
notification will only be possible if the rights that are to be transferred arise directly 
from an existing contract. Notification remains necessary in order for the transferee 
to be able to exercise his rights against the debtor. 
215 Section 6:159 BW. Where security has been provided by a third party, the third party 
will also need to give prior consent to the transfer in order to preserve the security 
on transfer (see 150). 
216 Sectìons 6:159 paragraph 3, 6:156 paragraphs 1-3, and 6:157 BW. 
217 Under a revolving credit facility the borrower is allowed to re-borrow the amounts 
repaid up to a stated maximum commitment of the banks. 
218 A multi-currency option enables the borrower to switch the currency of a loan at the 
end of each interest period by repaying the existing loan and then re-borrowing an 
equivalent amount in another currency. The loan agreement normally defines the 
currencies from which the borrower is allowed to choose. 
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compensate the agent for certain costs and the obligation to share 
proceeds received by it with other banks that are participating in the loan. 
Another disadvantage of assignment is that some rights may not pass to 
the assignee on the basis that these are bound to the entire contractual 
relationship between the borrower and the assignor rather than to the 
assigned claim. It is generally accepted that this applies to the right to 
avoid or rescind the agreement. Opinions differ as to whether this also 
means that any right to terminate the agreement remains with the 
assignor219. 
176. These shortcomings may be mitigated by undertakings and 
indemnities that are agreed between the assignor and the assignee in the 
deed of assignment. But they can only be remedied properly by having 
the borrower (and other relevant parties) waive the right to hold the 
assignor liable and making the assignee a party to the loan agreement. 
Since this can only be done with the co-operation of other parties to the 
loan agreement, the assignor and assignee may, in that case, just as well 
opt for a transfer of contract. 
177. Under Dutch law, there is no overall principle that an assignment 
or transfer of contract may not increase a debtor's burden220. However, the 
law protects the interests of the debtor of a transferred claim in several 
places. The debtor can also exercise against the new creditor any defences 
that it had against the original creditor at the time of transfer221. The 
debtors right of set-off is preserved only to the extent that the debt that he 
wishes to set off had already become due and payable at the time of 
transfer, or arises from the same legal relationship as the transferred 
claim222. 
178. Neither assignment nor the transfer of contract involves a novation 
of rights or obligations. In each case, the transferee is the legal successor 
219 See Asser/Mijnssen/De Haan 3-1, no. 283-283; Asser/Hartkamp 4-1, no. 566; Van 
Achterberg, WPNR 6133 (1994) and 6134 (1994), pp. 296-298 and 311-314; Van 
Achterberg/Brakel, De NV 1998, pp. 68-74 and Verhagen /Rongen, Cessie, p. 131. 
220 See Asser/Mijnssen/De Haan 3-1, no. 286 and 290, and Asser/Hartkamp 4-1, no. 
572. 
221 Section 6:145 BW 
222 Section 6:130 BW. 
73 
Chapter UI 
of the transferor with respect to the rights and, in the case of a transfer of 
contract, obligations that are transferred. Subject to the observations made 
above under (ii) with respect to all monies security, the transfer of a 
secured debt by way of assignment or transfer of contract automatically 
causes the security to pass to the successor creditor (see 149). 
179. In practice, the transfer of loan participations by novation and the 
impact this has on Dutch security is nevertheless a real issue. English law 
now governs an increasing number of syndicated loan agreements entered 
into by Dutch borrowers. Under English law, it is very common for a loan 
agreement to provide that loan participations shall be transferred by 
novation (see 349). If this is the case and a Dutch law mortgage or pledge 
has been taken as security for the loan, it is important to consider how 
transfer of a loan participation by novation under English law will affect 
the Dutch security223. 
180. It is submitted that the conclusion must be that a Dutch law 
mortgage or pledge cannot secure new debt that arises as a result of the 
transfer of a loan participation that is effected through novation under 
English law. (For the effect that novation has on English law security, see 
351.) (For the position under German law, see 504-508) 
181. Under Dutch law, a new creditor can only subsequently become 
entitled to an existing mortgage or pledge if he is the legal successor of a 
secured creditor (see 73 and 149)224. Under English law, the replacement 
223 Seealso Kortmann/Rongen/Verhagen, WPNR6459 (2001) and 6460 (2001), pp. 813-
823 and 840-846; Heyman, De geldigheid van de syndicaatshypotheek, in: Onzekere 
Zekerheid and Meesters, De trustee als houder van zekerheidsrechten, in: Ver-
trouwd met de Trust, Trust and trust-like Arrangements. 
224 On this point, it is interesting to note that the old Dutch Civil Code of 1838 included 
a provision that allowed a secured creditor to reserve his rights to existing security 
on novation, so that the security could be made to secure a new debt arising as a 
result of novation (section 1457 of the old Dutch Civil Code). This provision has 
long been part of Dutch law. It was copied from the French Civil Code (Code Civile) 
(see sections 1278 and 1281 of the French Civil Code). See further Pothier/Dupin, 
Les traités du droit français, Béchet aine Libraire, pp. 352-353. The prevailing view 
at the time was that this provision also applied in the case of a novation that 
involved replacement of the secured creditor. However, it was also considered that 
the provision could not really be reconciled with the nature of novation. Compare: 
Asser/Rutten 4-1, 1981 ed., pp. 406-408 (contains a useful list of further literature) 
and the review of this book by Van Vrijberghe de Coningh in RM Themis 1956, pp. 
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of one creditor by another through novation, results in the extinction of 
the debt owed by the borrower to the original creditor and the creation of 
a new debt to the new creditor in the same amount. The new creditor 
cannot be regarded as legal successor of the original creditor (see 351). 
182. It is not possible for a creditor to subsequently become a party to an 
existing mortgage or pledge through ratification (see 187). Where a new 
creditor accedes as a party to an existing mortgage or pledge, this will, at 
best, be considered to amount to a new security interest in favour of the 
new creditor225. 
183. In view of the above, the only safe route is to create a new mortgage 
or pledge in favour of each new lender who acquires a loan participation 
through a transfer that is effected by novation under English law. Besides 
this being cumbersome and costly, the new security will be weaker in 
priority. It might also run an increased risk of being voidable under insol-
vency laws, because it was created at a later date226. 
184. Priorities may be re-arranged through an inter-creditor agree-
ment227. The main weakness of an inter-creditor agreement is that it does 
not have effect vis-à-vis third parties. Hence, a new creditor may still rank 
after third parties that obtained a security interest in the same assets 
before his security interest was created. Taking a negative pledge228 from 
604-620; Asser/Hartkamp 4-1,1988 ed , no 629-631, Asser/Mijnssen/ Van Veiten 3-
111,1986 601, no 309 and Stein, Zekerheidsrechten hypotheek, ρ 143 The provision 
did not return in the new Dutch Civil Code The observations of the Minister of 
Justice in his explanatory memorandum on title 1 of book 6 of the new Dutch Civil 
Code make clear that the provision was intentionally deleted See Van Zeben/ 
DuPon/Olthof, Parlementaire Geschiedenis van het nieuwe Burgerlijk Wetboek, 
Boek 6, ρ 482, note 6 It must therefore be assumed that, under current law, it is no 
longer possible to preserve a security right on novahon 
225 This follows from the principle that a security interest must first be accepted by a 
creditor in order to be validly created in favour of that creditor and that security 
interests rank in order of creahon For a discussion of the rule that security interests 
rank in order of creahon, see Snijders/Rank-Berenschot, Goederenrecht, pp 368-372 
226 Séchons 43 and 45 of the Bankruptcy Act See further 86 
227 On the subject of contractual rearrangement of the priority of secured debt 
generally, see Wessels, Achtergestelde vorderingen, pp 98-99 
228 A negative pledge can briefly be described as a contractual undertaking that 
imposes an obligation on the obligor not to create, or permit to exist, any security 
on its assets The exact wording of a negative pledge may vary and market practice 
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the borrower may diminish this risk. In practice, the fact that a breach of 
the negative pledge will constitute an event of default, entitling the lender 
to demand immediate repayment of the loan, will, in many cases, be 
enough to keep the borrower from granting further security to other 
creditors. However, it remains that a negative pledge is nothing more than 
a contractual undertaking of the borrower229. Accordingly, it cannot 
normally be invoked against a third party and the most a lender can hope 
to claim are damages for the tort (onrechtmatige daad) of intentionally 
inducing breach of contract. Such a claim can only be successful if the 
lender proves that the third party must have known, or ought to have 
known, of the negative pledge230. It will usually be difficult to prove this. 
(iv) Security cannot cover new loans made by new lenders 
185. For the same reasons as discussed above under (iii) in relation to 
novation, security granted to lenders through a security agent cannot 
cover new loans made by new lenders. 
(v) Authority of the security agent to act on behalf of the lenders 
186. Each lender must duly authorise the security agent in order to 
enable it to accept and manage the security on its behalf. This 
authorisation need not be in a particular form231. 
187. If the security agent was not duly authorised to act on behalf of a 
lender when it entered into the transaction, the authorisation may be 
given afterwards through ratification (bekrachtiging). Ratification has a 
retroactive effect. On ratification, the lender will be deemed to have been 
a party to the transaction from the date of execution by the agent232. 
may differ depending on the type of finance. For a concise discussion, see Wood, 
International Loans, Bonds and Securities Regulation, pp. 34-41 (loans) and pp. 122-
123,137-138 (bond issues). 
229 See sections 3:83 and 6:252 paragraph 5 BW; Asser/Van Mierlo/Mijnssen/Van Vei­
ten 3-III, no. 189. See further Knol, Tien vogels in de lucht, in: Onzekere Zekerheid. 
230 Section 6:162 BW. See further Pos/Van den Bosch, HR 17 November 1967, NJ 1968, 
42; Curaçao/Boye, HR 17 May 1985, NJ 1986,760; Verboom/Staat der Nederlanden, 
HR 27 January 1989, NJ 1990, 89; Scheerders/Van Hoek, HR 8 December 1989, NJ 
1990, 217; Cacharel/Geparo, HR 1 November 1991, NJ 1992, 423 and 424 and 
Cementbouw/Bedrijfsvereniging voor de Bouwnijverheid, HR 30 June 1995, NJ 
1995, 693. 
231 Section 3:61 BW. 
232 Section 3:69 BW. 
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However, ratification cannot affect interests vested in other parties before 
ratification took place233. Hence, ratification does not provide an inroad for 
new lenders to get the benefit of existing security by appointing the 
security agent as their agent after the security documentation has been 
signed. At best, new security may be created in their favour (see 182-183). 
188. In the usual case that security is provided to a group of lenders 
jointly, the rules in the Dutch Civil Code regarding collective property 
(gemeenschap) apply234. Pursuant to these rules, the security agent can be 
appointed to manage the collective security in accordance with a prior 
arrangement, a beheersregeling, made between the lenders and the security 
agent235. The arrangement need not comply with any formal requirements. 
If the arrangement relates to a collective mortgage, it is registrable in the 
Public Register236. It is advisable to register, as non-registration may allow 
a successor lender or third party to argue that he need not have been 
aware of the arrangement, so that it does not affect him237. 
189. Unfortunately, there is uncertainty whether a beheersregeling can also 
govern the enforcement of a collective security interest. The difference of 
opinion existing on this point can be summarised as follows. 
233 See Asser/Van der Grinten 2-1, no. 88. Compare also sections 3:58 paragraph 3 and 
3:69 paragraph 5 BW. 
234 Sections 3:166-3:188 BW. It is generally accepted that the accessory nature of Dutch 
law mortgages and pledges does not prevent that these security interests are held 
by the lenders jointly, whilst the debt secured is owed to lenders individually. For 
a devil's advocate view on the subject, see H.W Heijman, De geldigheid van de 
syndicaatshypotheek, in: Onzekere Zekerheid. See also the discussion in 231, and 
note 295 and further literature referred to in note 291. 
235 Section 3:168 BW. For a detailed discussion of a beheersregeling in the context of 
collective security, see Polak/Van Mierlo, Verstrekking van zekerheden aan interna-
tionale syndicaten, pp. 22 and 37-42. Security could also be given to each lender 
individually. In that case, it is not possible to make a beheersregeling. Authorisation 
of the security agent to deal with the security will, in that case, have to be given in 
the form of a power of attorney by each lender instead. A power of attorney is 
weaker than a beheersregeling in a number of respects (see 192-193).The creation of 
security in favour of each individual lender may also require more documentation 
and may consequently be more costly. Security in favour of a group of lenders 
under a security agent arrangement is therefore commonly created in the form of 
a collective security interest, to which the lenders become jointly entitled, rather 
than in the form of a separate security interest in favour of each lender individually. 
236 Section 3:17 paragraph 1(d) BW. 
237 See sections 3:24-26 BW. 
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190. It is generally accepted that the statutory rules regarding collective 
property also apply to the right to enforce a collective security interest238. 
Thus, it seems that it should be possible to regulate the enforcement of 
collective security interests under a beheersregeling. Yet, section 3:170 para­
graph 3 BW seems to get in the way. According to this provision, acts that 
are not part of the ordinary exploitation of common property must be 
performed by all owners jointly. The purpose of section 3:170 paragraph 
3 is to protect the respective interests of persons that are jointly entitled to 
an asset by ensuring that each person has a say in acts that go beyond 
those performed as part of the regular management of the asset239. The 
provision is mandatory law. An agreement that diverts from this pro­
vision is void240. It is a subject of dispute whether enforcement can be 
regarded to fall within "ordinary exploitation" of a security interest241. 
Several legal authors have argued that this is the case. Still, it is hard to 
imagine a more definitive way of dealing with security. Bearing this in 
mind, it makes sense to assume that the protective provision of section 
3:170 paragraph 3 is meant to apply to enforcement of a collective security 
interest242. 
191. With a view to this uncertainty, it is usual in practice to supplement 
the beheersregeling with a power of attorney from each secured lender to 
the security agent, authorising the security agent to enforce the security 
238 See Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no 218, Polak/Van Mierlo, Ver­
strekking van zekerheden aan internationale syndicaten, ρ 23, Rank, V & Ο 1993, 
pp 98-101, Brown, AA 1996, pp 407-415, Scheffers, AA 1999, pp 4-14 However, 
See also Molenaar, Algemene bepalingen zekerheidsrechten op goederen, ρ 34 and 
Hijma/Kleijn, Groene serie. Vermogensrecht, section 3 230 BW, note 3 2 
239 See further Wammes, De gemeenschap naar komend recht, pp 53-54 
240 Section 3 40 paragraph 2 BW See further Van Mourik, Gemeenschap, ρ 16 
241 Polak/Van Mierlo, Verstrekking van zekerheden aan internationale syndicaten, ρ 
38, Rank, V & 01993, pp 98-101, Van Weverwijk, De trusthypotheek Vertrouwen 
in zekerheid, in Onderneming en 5 jaar nieuw burgerlijk recht, Brown, AAI 996, pp 
407-415, Meesters, De trustee als houder van zekerheidsrechten, in Vertrouwd met 
de trust, Trust and trust-like arrangements, ρ 403 note 9, Van Achterberg/Brakel, 
De NV 1998, pp 68-74, Loesberg, Enige beschouwingen over zekerheden in collec­
tief verband, in Onderneming en Effecten, and Scheffers, AA 1999, pp 4-14 See also 
Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no 218 
242 Parliamentary history seems to suggest that enforcement should not be regarded as 
mere ordinary exploitation of a secunty interest, but does not substantiate this view 
in any way See Van Zeben/DuPon/Olthof, Parlementaire Geschiedenis van het 
nieuwe Burgerlijk Wetboek, Boek 3, ρ 739 (memorandum of reply) 
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on its behalf243. It is generally assumed that such a power of attorney can 
be made irrevocable, on the basis that it is not just given in the interest of 
the grantor but also for the benefit of the borrower and other lenders 
concerned244. 
192. Care should be taken in drafting such a power of attorney and a 
residual risk remains. 
193. As opposed to a beheersregeling, a power of attorney does not bind 
successor lenders245. The documentation should therefore be drafted to 
make each lender which accedes to the collective security arrangement 
grant a power of attorney to the security agent. Furthermore, a power of 
attorney is, by law, non-exclusive. The represented lender cannot waive 
the right to act on its own initiative246 and, in the light of section 3:170 
paragraph 3, it is doubtful whether a negative undertaking from a lender 
not to interfere when it comes to enforcement of the security is valid. 
Thus, it may be possible for an individual lender to ignore a power of 
attorney given by it to the security agent and object to enforcement of the 
security. This is not a theoretical scenario. A lender may, for example, 
wish to object to enforcement because it has other business with the 
borrower and other interests to consider that are better served by keeping 
the borrower afloat. It is also doubtful whether third parties, such as a 
creditor of a lender who takes recourse in respect of a secured claim, will 
be bound to a power of attorney247. Finally, under Dutch law, a power of 
attorney terminates by operation of law upon the bankruptcy of the 
243 According to Meijers' explanatory notes, section 3:170 paragraph 3 BW does not 
prohibit a person from granting a (non-exclusive) power of attorney. Van Zeben/Du 
Pon/Olthof, Parlementaire Geschiedenis van het nieuwe Burgerlijk Wetboek, Boek 
3, p. 581. 
244 Section 3:74 BW. 
245 See Polak/Van Mierlo, Verstrekking van zekerheden aan interna tionale syndica ten, 
p. 40; Meesters, De trustee als houder van zekerheidsrechten, in: Vertrouwd met de 
Trust, Trust and trust-like Arrangements and Van Achterberg/Brakel, De NV, 
March 1998, pp. 68-74. With respect to a beheersregeling the Civil Code expressly 
provides that such an arrangement is binding on successors in section 6:168 
paragraph 4 BW. 
246 See Van Spijk/Stichting Beeldrecht, HR 29 September 1989, NJ1990,307. See further 
Asser/Van der Grinten 2-1, no. 70. 
247 See Meesters, De trustee als houder van zekerheidsrechten, in: Vertrouwd met de 
Trust, Trust and trust-like Arrangements. Compare also literature with respect to 
mandate referred to under note 252. 
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grantor248. Arguably, the chances that a third party creditor or bankruptcy 
trustee of a lender will object to the enforcement of security are small. 
Normally, these parties will simply wish to collect the proceeds from the 
security as soon as possible. Still, a dispute may arise because of con-
flicting interests, or due to different views on the best timing or method 
of enforcement of the security. If this happens, the enforcement could be 
blocked or at least delayed. 
194. One could wonder whether some of these weaknesses may be 
overcome by basing the authority of the security agent to enforce 
collective security on a mandate (lastgeving), in accordance with section 
7:423 BW. According to section 7:423, it is possible for parties to enter into 
an agreement whereby one person, the mandatory (lasthebber), is 
exclusively authorised to deal with another person's rights in his own 
name249. Where this is done, the person who granted the mandate no 
longer has the authority to perform acts covered by the mandate. The fact 
that the principal himself no longer has authority to act may be invoked 
against a third party, unless the third party can prove that he was not, and 
need not have been, aware of the existence of the exclusive mandate250. If 
the mandate contains a provision to the effect that it cannot be terminated, 
it is possible, within limits, to provide that the mandate does not 
terminate automatically on the bankruptcy of the principal251. 
195. It is submitted that an exclusive mandate cannot properly be used 
for this purpose for a number of reasons. 
196. First of all, the rationale of the restriction contained in section 3:170 
paragraph 3 BW should be borne in mind. If this provision should be 
248 Section 3.72 BW. 
249 See Asser/Kortmann/De Leede/Thunissen 5-III, no 169-171. See also Rongen, De 
trustee bij obligatie-leningen, in het bijzonder de security trustee, m: Vertegenwoor-
diging en tussenpersoon and Christiaans/Van Wechem, WPNR 6193 (1995), pp. 
587-590. 
250 See the parliamentary discussions on section 7423 BW, MvA, TK 17779, no. 8, p. 8. 
251 Section 7.423 paragraph 2 BW. As with a power of attorney it is possible to provide 
that a mandate to a security agent, as part of a collective security arrangement, 
cannot be terminated on the basis that it is not just given in the interest of the 
grantor, but also for the benefit of the borrower and other lenders concerned See 
section 7.422 paragraph 2 BW. 
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interpreted to prohibit parties from exclusively authorising a security 
agent to enforce security on their behalf under a beheersregeling, it is 
unlikely that it will allow parties to achieve the same through an exclusive 
mandate. 
197. One may also wonder whether a security agent can be considered 
to "act in its own name" within the meaning of section 7:423 BW. This term 
seems to imply that the mandatory must be able to present himself as if 
he were entitled to the rights exercised by him pursuant to the mandate. 
It is difficult to see how it would be possible for a security agent to meet 
this requirement, for example, in the case of registered shares, where the 
security agent can only exercise voting rights and other rights pertaining 
to the shares if it shows that it is either actually entitled to these rights or 
acting on behalf of the persons entitled to them (see further 125-139). 
198. It is also uncertain whether a mandate given by a lender will bind 
its legal successors252. Finally, section 7:423 paragraph 2 BW, which 
enables parties to provide that the mandate remains in place on bank-
ruptcy of the principal, offers only a limited degree of protection. Firstly, 
it only applies if the mandatory is a legal entity that, according to a 
provision in its articles of association, has the corporate purpose of re-
presenting the collective interests of a number of principals by exercising 
their rights for them. A bank acting as security agent under a syndicated 
loan does not normally comply with this requirement. Even where the 
security agent can comply with this requirement (e.g. because the role of 
security agent is fulfilled by a special purpose vehicle)253, the mandate 
may, according to section 7:423 BW, still be terminated on the bankruptcy 
of the lender, provided the bankruptcy trustee gives the security agent 
one-month notice in advance. 
252 Asser/Kortmann/De Leede/Thunnissen 5-III, no. 171; Kortmann, Converteerbare 
obligaties en aandelen, pp. 35-36; Eisma, Buitenwettelijk bewind en de trustfiguur 
bij obligatieleningen, in: Vertrouwd met de trust, Trust and trust-like arrangements 
and Rongen, De trustee bij obligatie-leningen, in het bijzonder de security trustee, 
in: Vertegenwoordiging en tussenpersoon. However, See also Leijten, Privatieve 
lastgeving en trustachtige verhoudingen,in: Vertrouwd met de Trust, Trust and 
trust-like Arrangements. 
253 On special purpose vehicles, see 211 -217. 
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(vi) Protecting lenders' rights with respect to the proceeds of security 
199. Under Dutch law, monies received by an agent, in his capacity, will 
normally become part of the agent's estate, as a result of being transferred 
into the agents own bank account and becoming mixed with the agent's 
own funds. An exception applies in the case of cash, which is kept 
separate by the agent254. Lenders may feel that the risk of the security 
agent becoming insolvent while in possession of the proceeds is minimal 
or adequately covered, e.g. because the security is a bankruptcy remote 
special purpose vehicle (see 211). Where this is not the case, a further 
arrangement will be required. 
200. One option could be to provide that the security agent shall deposit 
the proceeds into a nominee account (kwaliteitsrekening) that is expressly 
maintained by the agent for the benefit of the lenders. In the case of Slis-
Stroom255, the Hoge Raad suggested that amounts deposited with a notary 
into a separate bank account that is held by the notary, in the capacity of 
mandatory of his clients, will not become part of the notary's private 
estate. Statutory provisions have now been enacted with respect to 
nominee accounts held by notaries and bailiffs256, and until recently it was 
generally held that it should be possible to use the concept of a nominee 
account in other cases. However, in the recent case of Procall/de Coöpera-
tie, the Hoge Raad ruled that the principle that all assets of a person 
should be available for recourse by its creditors prevails and that a 
nominee account can therefore only be recognised in specific cases, where 
an exception is necessary in order to honour the justified trust of the 
public that funds held by certain persons will not become part of their 
private estate (e.g. in the case of notaries, bailiffs, accountants and 
attorneys)257. Accordingly, it seems that the only option which currently 
254 See Bahceci/Van der Zwan q.q., HR 21 May 1999, NJ 2001, 630. See also Asser/ 
Mijnssen/De Haan 3-1, no. 93 and 128 (cash received by an agent). 
255 HR 3 February 1984, NJ 1984, 752. 
256 Section 25 of the Notary Act and section 19 of the Bailiff Act. 
257 HR 13 June 2003, RvdW 2003, 108. See further the parliamentary discussions on 
section 25 of the Notary Act, 23706, no. 22-35a, pp. 3-6; Reehuis/Slob, Parlementaire 
Geschiedenis van het nieuwe Burgerlijk Wetboek, Inv. Boek 3, 5 en 6, Boek 3, pp 
1201-1202 and the explanatory memorandum on the Act on Conflict Rules on 
Trusts, 1992-1993, 23 027, no. 3 pp. 5-6. See also Asser/Mijnssen/De Haan 3-1, no 
478-479; Steneker, WPNR 6490 (2002), pp. 385-391; Wolfert, Rechtspraak, Tvl 2002, 
pp. 41-48; Vranken, Faillissement/beslagen kwaliteitsrekeningen, in: Inzakekwali-
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remains is to create a pledge over the bank account in which the proceeds 
are collected in favour of the lenders concerned. Such a pledge will be 
subject to the difficulties discussed above. In any case, the rights of the 
lenders are only protected to the extent that proceeds are deposited and 
kept in the relevant account. 
2.3 Collective security arrangements using a fiduciary 
Advantages of using a fiduciary and description of arrangement 
201. The problems discussed above under (i) to (v) do not occur if 
security is granted to a fiduciary. Like a security agent, a fiduciary can be 
made to monitor security for a group of lenders in accordance with a prior 
arrangement. However, whilst an agent must be authorised by each of its 
principals, a fiduciary simply accepts the security in its own name and 
agrees to deal with the security in accordance with a contractual arrange-
ment made between it and the lenders concerned. Provided that the 
definition of secured debt is sufficiently wide, any new lender can benefit 
from the security by acceding to this arrangement. Consequently, security 
need not be transferred if lenders trade their loans and need not be re-
created in favour of new lenders if loan participations are transferred 
through novation. If it is envisaged that the borrower will be obtaining 
new loans from other lenders in the future, these lenders can be made to 
benefit from the same security258. 
202. The fiduciary may be a third party or one of the lenders con-
cerned259. The contractual arrangement between the fiduciary and the 
teit. De kwaliteits- of derdenrekening naar Belgisch en Nederlands recht; Snijders, 
Tvl 1999, pp. 149-154 and Avezaat, De kwaliteitsrekening, pp. 31-52. 
258 On collective security arrangements based on fiduciary ownership, see Uniken 
Venema, in: Uniken Venema/Eisma, Eigendom ten titel van beheer naar komend 
recht, pp. 164-169; the same in WPNR 5183 (1972) and 5184 (1972), pp. 338-341 and 
349-354 and Polak/Van Mierlo, Verstrekking van zekerheden aan internationale 
syndicaten, pp. 23-27. 
259 See Polak/Van Mierlo, Verstrekking van zekerheden aan internationale syndicaten, 
p. 27 and Van Achterberg/Brakel, De NV 1998, pp. 68-74. 
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lenders may provide that the former must deal with the security in 
accordance with instructions of a defined majority of the lenders260. 
203. Under Dutch law, a collective security arrangement will normally 
be structured so that the fiduciary becomes entitled to the secured debt in 
its own right (see 218-226). Where this is done, the fiduciary can effect 
transfer of the security to a replacement fiduciary by transferring the 
secured debt (see 149). Provided that the fiduciary transfers all of its rights 
and obligations vis-à-vis the borrower under the transaction, difficulties 
with respect to transferability of all monies security, discussed above 
under (ii), do not arise. Arguably, this is different where the security also 
secures other credit relations between the fiduciary and the borrower. 
In spite of its practicality, Dutch law collective security arrangements that 
make use of a fiduciary have a few considerable shortcomings. 
Complications when using a fiduciary 
(i) No recognition of a trust concept 
204. The main shortcoming of a Dutch law security arrangement 
whereby security is provided to a fiduciary follows from the fact that 
Dutch law does not recognise a trust concept261. 
205. This imposes additional risk on the lenders for whose benefit the 
security is being held. The existence of a separate fund (afgescheiden vermo-
gen) is not recognised. Accordingly, the security and any proceeds of the 
security held by the fiduciary become part of the fiduciary's private estate 
and are exposed to recourse by the fiduciary's private creditors. If the 
fiduciary is declared bankrupt, security and proceeds will fall into the 
fiduciary's bankrupt estate. The lenders for whose benefit the security has 
been given do not have a special right in respect of the security or 
proceeds held by the fiduciary. If the fiduciary acts in breach of its obli-
260 Because the fiduciary is the only person entitled to the security, section 3:170 
paragraph 3 BW (see 190) does not get in the way. 
261 On the use of the term trust concept, see 26. 
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gâtions towards the lenders, the remedies of the lenders do not go beyond 
those available to an ordinary contracting party for breach of contract262. 
206. The risk that insolvency of the fiduciary will result in lenders losing 
their rights can be said to be limited. Provided that payments in respect 
of the loan do not flow through the fiduciary's estate, a problem will only 
arise if insolvency of the fiduciary coincides with a situation in which the 
debtor defaults. 
207. A few legal authors have suggested that the insolvency risk of the 
fiduciary is, in fact, non-existent because of the dependent nature of Dutch 
law mortgages and pledges. This is based on the argument that a 
mortgage or pledge is of no value to the fiduciary's estate if the fiduciary 
is not also entitled to the debt secured263. 
208. It is submitted that this is not correct. Once the borrower is in 
default with the payment of the secured obligations, the fact that the 
fiduciary is not a creditor of the secured debt need not prevent the 
fiduciary's bankruptcy trustee from enforcing the fiduciary's rights under 
the security and collecting the proceeds. The fiduciary's obligation to 
distribute the proceeds among the lenders is of a contractual nature only. 
A breach of this obligation merely gives the lenders the right to claim 
damages. It does not entitle them to the proceeds (see above). Accor-
dingly, there is no reason why a bankruptcy trustee should refrain from 
applying proceeds of the security towards the bankrupt estate. 
209. It should also be noted, however, that this whole argument is 
currently academic. Under Dutch law as it now stands, it is uncertain 
whether it is possible to create a valid mortgage or pledge in favour of a 
person who is not the creditor of the debt secured (see 218-226 below). The 
principle that security and secured debt must be in the same hands has 
262 See Kortmann/Verhagen/Faber/Domingus, in: Principles of European Trust Law. 
If it is clear that the third party willingly co-operated in the fiduciary's breach of 
contract it may be liable in tort (onrechtmatige daad) on the basis of section 6:162 BW. 
263 See Van Weverwijk, De Trusthypotheek: vertrouwen in zekerheid, in: Onderneming 
en 5 jaar nieuw burgerlijk recht. See also Van der Grinten, WPNR 3737 (1941), 3738 
(1941), 3739 (1941), 3740 (1941) and 3741 (1941), pp. 321-323,329-331,337-338,241-
343 and 345-347. 
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been disputed in literature on good grounds (see 223-225). However, in 
the absence of clear authority, practice is cautious. As a result, finance 
documentation whereby Dutch law security is created in favour of a 
fiduciary will normally contain a provision that makes the fiduciary 
creditor of the entire secured debt in its own right. Where this is done, the 
"no value" argument discussed above no longer applies. 
210. In view of this, it must be concluded that the risk taken by lenders 
in respect of insolvency of the fiduciary may be limited, but is nonetheless 
existent. 
211. Various methods may be used to minimise the risk that a fiduciary 
becomes insolvent (see also 592-616). In practice, the most common 
method is to use a special purpose vehicle as fiduciary. 
212. A special purpose vehicle is a legal entity, which, according to its 
objects clause in its articles of association, only has the authority to per-
form specific acts that are necessary for the purpose of performing a 
particular task. A Dutch law special purpose vehicle usually takes the 
form of a Dutch law foundation (stichting) or private limited company 
(besloten vennootschap met beperkte aanspakelijkheid). 
213. The fact that restrictions on the acts that may be performed by a 
special purpose vehicle are laid down in its objects clause, gives additional 
protection to the persons that have an interest in the tasks performed by 
the vehicle. 
214. Pursuant to section 2:7 BW, an act that has been performed by a 
legal entity in violation of its corporate objects (ultra vires) can be annulled. 
Violation of the corporate objects of a legal entity may further result in 
personal liability of the management of the entity, pursuant to section 2:9 
BW264. Only the entity or its bankruptcy trustee may instigate these 
actions, but parties that are to benefit from the tasks performed by the 
entity will be able to require that the entity initiate these actions, if they 
have ultimate control over the entity (e.g. as shareholders). The risk of per-
sonal liability should normally act as a strong incentive for the manage-
264 See Van der Heijden/Van der Grinten, no. 257 and Asser/Maeijer 2-II, no. 74-78. 
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ment of a special purpose vehicle to ensure that the special purpose 
vehicle acts in accordance with its objects. The risk that a special purpose 
vehicle does not meet its obligations towards the parties concerned can 
further be minimised by ensuring that the vehicle is managed in-
dependently by a professional institution265. 
215. Yet, extra time, effort and costs will necessarily be involved in 
incorporating or finding a suitable special purpose vehicle and a degree 
of residual risk remains. Firstly, there is always a possibility, albeit a 
remote one, that the special purpose vehicle will become insolvent or 
otherwise does not comply with its obligations. Pursuant to section 2:7 
BW, an act performed by the special purpose vehicle, which is outside its 
corporate objects, cannot be annulled if the party with whom the vehicle 
was dealing was not and need not have been aware of this266. Further-
more, a special purpose vehicle will inevitably incur some liability vis-à-
vis third parties (such as management fees, registration fees and legal 
costs), even if it does act in accordance with the restrictions contained in 
its articles of association. 
216. In spite of these relatively minor drawbacks, the use of a special 
purpose vehicle as fiduciary is the most straightforward way to minimise 
the risk of insolvency of a fiduciary under Dutch law267. For this reason, 
security provided for the benefit of bondholders in connection with a 
securitisation or other type of secured bond issue, is conventionally vested 
in a special purpose vehicle268. 
265 Often the management of a special purpose vehicle is placed in the hands of a 
professional trust company (trustmaatschappi)). On the origins of Dutch trust 
companies, see Booy, Trustee's bij geldleningen, dissertation, Leiden 1935, pp. 39-42. 
266 As a general rule, the law does not require parties dealing with a legal entity to 
check whether the act performed by the entity falls within its corporate objects. But 
an exception applies if there are special circumstances that should have given cause 
for doubt, see Liberty/Groko HR 15 June 1973, NJ 1973, 469. See also Van der 
Heijden/Van der Grinten, no. 78.1 and Asser/Maeijer 2-II, no 75. 
267 On other possible alternatives, see 592-616. 
268 On this point, it should be noted that the residual risk, which remains where a 
special purpose vehicle is employed to act as fiduciary under a collective security 
arrangement, has not prevented a number of bond issues from receiving an 'AAA' 
rating. See for example: Bouwfonds Hypotheken B.V , securitisation of mortgage 
loans. Castle I MBS B.V., offering circular 7 August 2000 and ABN AMRO, securiti-
sation of mortgage loans, EMS1; discussed by Ruys in International Financial Law 
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217. It should also be noted however, that the use of a special purpose 
vehicle as fiduciary will often not be practical in other types of finance 
transactions. In the case of a secured syndicated loan facility for example, 
it will normally be considered too much hassle and the borrower will 
usually not be willing to pay for the costs involved. Lenders under a 
syndicated loan facility may also be reluctant to propose the use of a 
special purpose vehicle, since this means that they would have to openly 
question the solvency of the bank that would otherwise be put in charge 
of monitoring the security. This reluctance becomes more understandable 
if one bears in mind that this bank will usually also be the arranger of the 
facility. In practice, syndicate lenders will generally take comfort in the 
fact that the bank acting as fiduciary is of good standing, but this is far 
from ideal. 
(ii) Uncertainty whether security and secured debt must be in the same hands 
218. Under Dutch law further complications result from the fact that 
uncertainty exists as to whether a mortgage or pledge can be given to a 
person who is not the creditor of the secured debt. This poses a problem, 
because the fiduciary will generally either not be a lender at all (as may be 
the case under a secured bond issue) or just one of the lenders (e.g. in the 
case of a syndicated loan). 
219. Supporters of the view that security and secured debt must be in the 
same hands, argue that a person can only obtain a valid mortgage or 
pledge if, and to the extent that, he is also entitled to the debt secured 
thereby. A mere power of attorney to collect the secured debt is con­
sidered insufficient for this purpose269. Three arguments are used to 
support this view. 
220. The main argument is that the Dutch Civil Code does not seem to 
recognise the position where a mortgage or pledge, and the debt secured 
Review, June 1998, pp.7-8. See further Joosen/Van 't Westeinde, Securitisatie, pp. 
21-23. 
269 Polak/Van Mierlo, Verstrekking van zekerheden aan internationale syndicaten, pp. 
24-27 and 92. Compare also Kortmann/Rongen/Verhagen, WPNR 6459 (2001 ) and 
6460 (2001 ), pp. 813-823 and 840-846 and Joosen/Van 't Westeinde, Securitisatie, pp. 
40-41. 
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thereby, belong to different persons270. Wherever the mortgagee or 
pledgee is mentioned in relation to the debt secured, the Dutch Civil Code 
departs from the assumption that the person entitled to the mortgage or 
pledge is also entitled to the secured claim. Section 3:248 BW, for example, 
reads: 
"Where the debtor is in default of paying that for which the pledge serves as 
security, the pledgee is entitled to sell the pledged property and to take recourse 
against the proceeds for what is owed to him [italics supplied, AT]." 
221. Another possible impediment which has been put forward follows 
from the accessory nature of mortgages and pledges (see 73)272. It is 
argued that it could be questioned how a structure whereby the security 
remains with a fiduciary whilst the claims secured are transferred, can be 
reconciled with the principle that a mortgage or pledge automatically 
follows the claim that it secures into the hands of a transferee (see 73 and 
149). It is further argued that it is doubtful whether the accessory nature 
of mortgages and pledges would allow the fiduciary to transfer the 
security to a successor without the secured debt273. 
222. Finally, it has been questioned on occasion whether an arrangement, 
whereby a mortgage or pledge is vested in a fiduciary that is not the 
credi tor of secured debt, could be contrary to section 3:84 paragraph 3 BW. 
According to this provision, a transfer is void if it does not have the 
270 See Polak/Van Mierlo, Verstrekking van zekerheden aan internationale syndica ten, 
p. 24; Van Mierlo, De parallelle schuld, in: Onzekere Zekerheid, and Meesters, De 
trustee als houder van zekerheidsrechten, in: Vertrouwd met de trust, Trust and 
trust-like arrangements. 
271 "Wanneer de schuldenaar is verzuim is met de voldoening van hetgeen waarvoor 
het pand tot waarborg strekt, is de pandhouder bevoegd het verpande goed te ver-
kopen en het hem verschuldigde op de opbrengst te verhalen." See also 3:253,3:255 
and 3.270 paragraph 2 BW. 
272 See Polak/Van Mierlo, Verstrekking van zekerheden aan internationale syndicaten, 
p. 24; Van Mierlo, De parallelle schuld, in: Onzekere Zekerheid. See also Steinmetz, 
WPNR 3500 (1937), pp. 39-41; Zeijlemaker, RM Themis 1949, pp 339-422; Brown, 
AA 1996, pp. 407-415; Meesters, De trustee als houder van zekerheidsrechten, in: 
Vertrouwd met de trust. Trust and trust-like arrangements and Heyman, De geldig-
heid van de syndicaatshypotheek bezien door de advocaat van de duivel, in: Onze-
kere Zekerheid. 
273 See section 3:82 and Parlementaire Geschiedenis, Boek 3, pp. 92 and 312. See further 
Snijders/Rank-Berenschot, Goederenrecht, pp. 35-36 and Asser/Mijnssen/De Haan 
3-1, no. 198. 
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purpose of making the asset concerned become part of the estate of the 
acquirer (see 32). This provision also applies to the creation of a mortgage 
or pledge274. It has been suggested that an arrangement whereby a mort­
gage or pledge is vested in a fiduciary who is not entitled to the secured 
debt, does not truly purport to bring the security into the fiduciary's 
estate; since the security has no real value to the fiduciary without the 
claim secured275. 
223. In my view, there are good reasons to dismiss each of these 
arguments276. It is true that the Dutch Civil Code assumes in several places 
that the mortgagee or pledgee and the person entitled to the debt secured 
by the mortgage or pledge are one and the same. However, this assump­
tion can also simply be explained by the fact that this will usually be the 
277 
case . 
224. Further examination of the Dutch Civil Code shows that the 
dependent nature of mortgages and pledges must not be interpreted too 
strictly278. The Dutch law position with respect to the transfer of all monies 
security illustrates clearly that a mortgage or pledge does not necessarily 
follow the secured claims around (see 156-162)279. Moreover, the secured 
274 Sections 3:98 and 3 227 BW. 
275 See Meesters, De trustee als houder van zekerheidsrechten, in· Vertrouwd met de 
trust, Trust and trust-like arrangements. 
276 See Kortmann/Rongen/Verhagen, WPNR 6459 (2001 ) and 6460 (2001), pp. 813-823 
and 840-846, and Snijders, De openheid van het vermogensrecht, van syndicaats-
zekerheden, domeinnamen en nieuwe contractsvormen, in: Onderneming en 10 jaar 
nieuw burgerlijk recht. See further: Kortmann/Verhagen/Faber/Domingus, in: 
Principles of European Trust Law, Van Weverwijk, De trusthypotheek: Vertrouwen 
in zekerheid, in: Onderneming en 5 jaar nieuw burgerlijk recht; Rongen, De trustee 
bij obligatieleningen, in het bijzonder de security trustee, in: Vertegenwoordiging 
en tussenpersoon, pp. 327-329; Loesberg, Enige beschouwingen over zekerheden in 
collectief verband, in: Onderneming en effecten and Van der Grinten, WPNR 3737 
(1941), 3738 (1941), 3739 (1941), 3740 (1941) and 3741 (1941), pp 321-323, 329-331, 
337-338, 241-343 and 345-347. 
277 See also Kortmann/Rongen/Verhagen, WPNR6459 (2001) and 6460 (2001), pp. 813-
823 and 840-846. 
278 See Asser/Van Mierlo/Mijnssen/Van Veiten 3-III, no. 22 and Snijders/Rank-Beren-
schot. Goederenrecht, pp. 418-420. 
279 There are two theories on all monies security. The traditional view is that all monies 
security cannot pass to a successor creditor who obtains a secured debt, in situations 
where the secured relationship is continued with the original creditor The alter­
native view, which is gaining more and more support, is that transferability (or non-
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debt need not even be existent at the time the security is created280. The 
rationale of the principle that mortgages and pledges are connected to the 
debt secured should be kept in mind. The reason behind the rule, (besides 
facilitating the transfer of security) is to make clear that a mortgage or 
pledge cannot secure debts other, than those that were properly defined 
between the parties as secured debt on creation of the security. As long as 
clear language is used to describe the secured debt, the fact that security 
is granted to a fiduciary that is not a creditor does not lead to any 
ambiguity in this respect. The security that is vested in the fiduciary will 
still benefit the lenders that are entitled to the secured debt, albeit 
indirectly. 
225. Section 3:84 paragraph 3 BW does not constitute an impediment. 
This provision does not disallow an arrangement whereby security is 
vested in a fiduciary in the interest of a group of lenders, provided that 
parties do not make provisions that seek to restrict the fiduciary's 
authority to deal with security in any way, other than by contractual 
undertaking (see note 179). The argument that a mortgage or pledge has 
no true value to the fiduciary without the claim secured is irrelevant281. 
Section 3:84 paragraph 3 is concerned with undivided legal ownership, 
not economic value. 
226. However it must also be recognised that, in the absence of clear 
authority, parties simply do not wish to take the risk. A number of 
techniques have therefore been developed to ensure that a fiduciary who 
obtains security for the benefit of a group of lenders becomes creditor of 
all secured claims. In practice, this is most commonly achieved by in-
cluding a "joint and several creditorship clause" or a "parallel debt clause" 
in the finance documentation. Alternatively, a structure commonly 
referred to as a "guarantee arrangement" {borgtochtconstructie) is some-
times used. These alternatives are briefly discussed in turn below. 
transferability) of all monies security is something that can be agreed between the 
grantor of the security and the secured creditor. In each case however, it is 
recognised that the security does not necessarily tag along behind the secured claim 
on transfer. 
280 Section 3:231. See also 74. 
281 It is also incorrect, see 208. 
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(a) Joint and several creditorship clause 
227. One method is to make the fiduciary a joint and several creditor 
(hoofdelijk crediteur) of each debt owed to a lender under the loan that is to 
be secured. A typical example of a clause incorporating joint and several 
creditorship of the fiduciary for a syndicated loan reads as follows. 
5fi2 2flT 2ft4 
"Each Obligor and each Finance Party agrees that the Security Agent shall 
be joint and several creditor together with each Finance Party of each obligation of 
an Obligor towards a Finance Party, under the Finance Documents . Accordingly, 
the Security Agent will have its own independent right to demand performance by 
the relevant Obligor of such obligations. However, any discharge of an Obligor of 
any such obligation to the Security Agent or a Finance Party shall, to the same 
extent, discharge such Obligor vis-à-vis the other party. Furthermore, a Finance Par-
ty and the Security Agent shall not, by virtue of this clause, be entitled to pursue an 
Obligor concurrently for the same obligation." 
Without limiting or affecting the Security Agent's rights against an Obligor, the 
Security Agent agrees with each Finance Party that, subject to what is set out in the 
next sentence, it will only exercise its rights as a joint and several creditor with a 
Finance Party, with the consent of that Finance Party. Nothing in the previous sen-
tence shall, in any way, limit the Security Agent's right to act in order to protect or 
preserve any rights under a Security Document or to enforce any security interest 
created thereby as contemplated by this agreement or the relevant Security 
286 
Document 
228. Although there is no caselaw to support this view, it is generally 
accepted that a joint and several creditorship clause works under Dutch 
282 The term "Obligor" should be defined in the documentation to include any person 
who acts as a borrower or grants security in connection with the Finance Docu-
ments. 
283 The term "Finance Party" should be defined in the documentation to include any 
person who is, or becomes, a lender under the Finance Documents and any adminis-
trative party appointed under the Finance Documents, including the arranger, the 
agent and the security agent, as well as any hedging party where appropriate. 
284 For background on the use of this term, see 145. 
285 The term "Finance Documents" should be defined in the documentation to include 
amendments and novations of the documentation, as well as an agreed increase of 
the loan. 
286 Apart from regulating the respective rights of the fiduciary and the lenders, this 
paragraph also aims to confirm the obligations that the fiduciary has against the 
lenders are of a contractual nature only, and do not restrict the authority of the 
fiduciary in a way that would be contrary to section 3:84 paragraph 3 BW (see 32 
and note 179). 
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law287 to make the fiduciary a creditor in its own right288, albeit not always 
without hesitation. 
229. One point of hesitation concerns the question of whether a joint and 
several creditor-clause actually operates to make the fiduciary a co-
creditor of the debts owed to the lenders, or whether it might merely 
amount to a power to the fiduciary to collect these debts. Legal authors 
who express doubts in this respect, point to the fact that the fiduciary is 
not entitled to an actual share in the relevant claims and must pass on the 
collected amounts. Reference is usually also made to E.M. Meijers' 
explanation in his draft for the Dutch Civil Code. In his explanation, 
Meijers compares the position of a creditor who is not entitled to an actual 
share in a claim, which belongs jointly and severally to him and another 
creditor, to that of a person authorised to collect a debt pursuant to a 
power of attorney289. 
230. It is submitted that this concern is unnecessary. In section 6:16 BW, 
the legislator explicitly acknowledges the position whereby a person is 
287 For the position under German law, see 540. The problem tha t security and secured 
debt must be in one hand does not exist where the security is governed by English 
law, see 378 However, where a clause to this effect is included in an English law 
loan document with a view to Dutch security being granted for the loan it is 
probably better to avoid the term "joint and several", since this term is not normally 
used under English law and carries a lot of confusing legal historical baggage. 
Basically, the old English common law rule was that a promise could not be made 
to a number of persons both jointly and severally, and tha t joint creditors could only 
sue together (see Halsbury's Laws, Volume 9 (contracts), no. 1083 and caselaw 
referred to therein). This common law rule is now excluded by section 81 of the Law 
of Property Act 1925, but it is uncertain whether the exclusion applies to all forms 
of agreements or only to deeds. It is also submitted, however, that this need not be 
too much of a problem in practice. Apart from that fact that it is not likely that the 
enforcement of the Dutch security will be litigated before an English court, rule 19.4 
of the English Rules of the Supreme Court allows the court to order the joinder of 
a party if the court so requires and claims do not fail on this ground In any case, as 
the issue does not affect the validity of a joint and several creditorship clause, it has 
no impact on the validity of the Dutch security. 
288 See Polak/Van Mierlo, Verstrekking van zekerheden aan internationale syndicaten, 
pp. 26-27 and 92-93. See also Joosen/Van 't Westeinde, Securitisatie, pp. 40-41, 
Kortmann/Rongen/Verhagen, WPNR6459 (2001 ) and6460 (2001), pp 813-823and 
840-846; Van Achterberg/Brakel, De NV, pp. 68-74 and Brown, AA 1996, pp. 407-
415. 
289 See Toelichting Meijers, Boek 6, p. 494. 
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joint and several creditor of a debt together with one or more other 
persons, even though he is not entitled to an actual share in the relevant 
claim290 
231 Some authors have also expressed reservations as to whether a joint 
and several credi torship clause truly has the effect of uniting security and 
the secured debt in the estate of the fiduciary291 This concern is based on 
the contention that the joint and several claims of the fiduciary with each 
lender might be regarded as common property of the fiduciary and such 
lender within the meaning of section 3 166 BW, whereas the security 
belongs to the fiduciary individually 
232 The notion that the joint and several claims of the fiduciary could 
qualify as common property is a mis-conception Section 6 16 BW ex­
plicitly provides otherwise Pursuant to this provision, the statutory rules 
relating to common property merely apply mutatis mutandi to a joint and 
several creditorship, whereby one person is not entitled to a share in the 
joint and several claim Furthermore, the rules on common property are 
stated to apply to the relationship between the creditors and the debtor 
only In the explanatory memorandum on section 6 16 BW, it is also 
expressly indicated that a joint and several claim, in which one of the 
creditors has no share, does not qualify as common property292 
290 See further Van Zeben/DuPon/Olthof, Parlementaire Geschiedenis van het nieuwe 
Burgerlijk Wetboek, Boek 6, ρ 132, where this kind of arrangement is explicitly 
distinguished from a mere power of attorney to collect It is, instead, characterised 
as a plurality of creditors whereby the creditor who has no actual share in the claim 
is nonetheless considered entitled to collect the relevant claim in his own right See 
also Toelichting Meijers, ρ 494 Meijers starts by comparing the position of a 
creditor who is not entitled to an actual share in a claim that belongs to him jointly 
and severally with other creditors, to that of a person authorised to collect a debt 
pursuant to a power of attorney However, he then continues to say that this type 
of arrangement must be distinguished from a power of attorney, because the person 
concerned has a first-hand right to collect as creditor, instead of a derived right 
291 See Heyman, De geldigheid van de syndicaatshypotheek, in Onzekere Zekerheid 
However, see also Kortmann/Rongen/Verhagen, WPNR 6459 (2001) and 6460 
(2001), pp 813-823 and 840-846 and Snijders, De openheid van het vermogensrecht, 
van syndicaatszekerheden, domeinnamen en nieuwe contractsvormen, m Onder­
neming en 10 jaar nieuw burgerlijk recht 
292 Van Zeben/DuPon/Olthof, Parlementaire Geschiedenis van het nieuwe Burgerlijk 
Wetboek, Boek 6, pp 132 133 
94 
Collective security arrangements under Dutch law 
233. The position is not different if the fiduciary is one of the lenders, as 
is often the case under a syndicated loan. A syndicated loan involves two 
or more lenders that are each making individual loans to a borrower on 
the same terms set out in a single agreement between all parties293. Each 
lender has an individual claim against the borrower in respect of the loans 
made by it294. In the example of a secured syndicated loan facility with five 
participants, whereby one lender acts as fiduciary, joint and several 
creditorship of the fiduciary leads to four joint and several claims in which 
the fiduciary has no share, and one claim of which the fiduciary is the only 
creditor. Under no circumstances however, does this lead to a situation 
where the fiduciary is entitled to share in a claim together with another 
lender295. 
234. The fact that the rules relating to common property apply mutatis 
mutandi need not pose a problem. Each lender maintains the right to 
dispose of its participation when it sees fit296. With respect to the collection 
of the claims, the lenders and the fiduciary can make whatever arrange-
ments they consider appropriate297. 
(b) Parallel debt clause 
235. Another common arrangement is the parallel debt. This type of 
arrangement resembles joint and several creditorship of the fiduciary, 
with the exception that it aims to create a separate "parallel" claim in 
favour of the fiduciary. In the case of a parallel debt, the security granted 
to the fiduciary is made to secure the parallel debt of the fiduciary, not the 
293 See note 8. 
294 The idea is to share the burden of lending and the risk of the borrower defaulting 
in repaying the loan between the lenders (see 9). 
295 Even in a si tua tion where claims would quali fy as common property of the fiduciary 
and one or more lenders, this would, in my view, not pose a problem. The Civil 
Code recognises the opposite situation, where a common security interest secures 
the individual claims of a number of persons, in several places. This is, for example, 
the case where part of the secured debt is assigned to another party (see sections 
3:83, 6:142 and 3:230 BW). Another example is the statutory pledge of holders of 
certificates. This is a common security interest, which secures the individual claims 
of a group of certificateholders (section 3:259 BVV). See also 596-597. 
296 Section 3:175 BW. 
297 Sections 3:168 and 3:170 paragraph 2 BW. See also Van Achterberg/Brakel, De NV 
1998, pp. 68-74. 
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claims of the relevant lenders. A typical parallel debt clause in a 
syndicated loan would, for example, read as follows. 
"Each Obligor undertakes to pay to the Security Agent amounts equal to the 
amounts that are owed to a Finance Party under a Finance Document , as and 
when the same fall due for payment thereunder. It is acknowledged that each of 
these undertakings to pay an amount of money to the Security Agent shall constitute 
a separate and independent claim of the Security Agent vis-à-vis the relevant 
Obligor, that does not, in any way, prejudice the corresponding obligations of that 
Obligor towards the relevant Finance Party. 
However, payments made in respect of such claims to the Security Agent shall be 
deemed to reduce the corresponding obligations to a Finance Party by the same 
amount. Furthermore, the claims of the Security Agent, pursuant to this clause, shall 
not at any time exceed the corresponding obligations of an Obligor to a Finance 
Party under the Finance Documents." 
236. At this point in time, Dutch legal practice seems to show a slight 
preference for the parallel debt, on the basis that its construction as a 
separate claim would enable parties to steer clear of the doubts that have 
been expressed in relation to joint and several creditorship of the fiduciary 
(see 229-234). 
237. It is questionable, however, whether the parallel debt works to 
achieve this purpose. The essence of a joint and several claim is that a 
payment to one joint and several creditor discharges the debtor vis-à-vis 
other joint and several creditors in the same way302. This is exactly what 
298 The term "Obligor" should be defined in the documentation to include any person 
who acts as a borrower or grants security in connection with the Finance Docu-
ments. 
299 For background on the use of this term, see 145. 
300 The term "Finance Party" should be defined in the documentation to include any 
person who is, or becomes, a lender under the Finance Documents and any adminis-
trative party appointed under the Finance Documents, including the arranger, the 
agent and the security agent, as well as any hedging party where appropriate. 
301 The term "Finance Documents" should be defined in the documentation to include 
amendments and novations of the documentation, as well as an agreed increase of 
the loan. 
302 Apart from a reference in section 6:16, the Civil Code does not contain an express 
regulation on the subject of joint and several creditors. However, see section 1314 
of the old Dutch Civil Code. See also Asser, In solidum of pro parte, p. 15 and Boom, 
Hoofdelijke verbintenissen, pp. 29-33. 
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is agreed in the case of a parallel debt. The fact that the parallel debt is 
labelled as a separate and independent claim does not alter this303. It can 
therefore not be excluded that a court will hold that the parallel debt 
amounts to joint and several creditorship of the fiduciary. This is not a real 
problem. As discussed above, the doubts expressed with respect to joint 
and several creditorship of the fiduciary are insubstantial and can be 
dismissed on good grounds. 
238. Some authors have expressed doubts with respect to the validity of 
the parallel debt304. This is understandable. After all, there is something 
unnerving about a claim that has no apparent cause. The old Dutch Civil 
Code contained an express provision to the effect that each contract must 
have a proper cause {geoorloofde oorzaak) in order to be valid. Opinions 
were divided as to whether this provision should be explained merely as 
a prohibition against contracts that are unlawful or contrary to good 
morals, or whether it also imposed a positive requirement that a contract 
must have a cause in order to be valid and enforceable. In this context, the 
requirement of a "cause" was generally considered to imply that the party 
undertaking the contractual obligation must have some purpose or 
interest in doing so. The first requirement is now included in section 3:40 
BW. The second requirement was intentionally not included in the new 
Dutch Civil Code, because it was considered that the interests that would 
be served by such a requirement were already sufficiently protected by 
other legal concepts, such as abuse of circumstances (misbruik van 
omstandigheden), mistake (dwaling) and the principle of reasonableness and 
fairness (redelijkheid en billijkheid). It is therefore submitted that a general 
positive requirement that a contract must have a cause, no longer exists 
under Dutch law. Even if such a requirement would exist, a cause, 
although perhaps not directly apparent, could be construed on the basis 
that the parallel debt clause enables parties to make a more efficient 
303 See also Thiele, Ondernemingsrecht 2001, pp. 45fr463. For different views see Van 
Mierlo, De parallelle schuld, in: Onzekere Zekerheid and Kortmann/Rongen/Ver-
hagen, WPNR 6459 (2001) and 6460 (2001), pp. 813-823 and 840-846. 
304 M P. van Achterberg, A.B. Brakel, Kredietverlening door een groep van banken en 
de vestiging van zakelijke zekerheden. De Naamloze Vennootschap, March 1998, pp 
69-74. 
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collective security arrangement, which saves time and costs that would 
otherwise have been for the account of the borrower305. 
239. As of yet there is no caselaw on the parallel debt, but it has now 
become generally accepted that a parallel debt clause is effective306. 
(c) Guarantee arrangement 
240. A third option is to let the fiduciary guarantee the payment of the 
loan that parties intend to secure307. The guarantee gives the lenders the 
right to claim payment of the loan from the fiduciary in the event that the 
borrower does not pay. The arrangement should be structured so that the 
fiduciary does not incur any liability with respect to the loan beyond the 
net value of the proceeds of the security. Accordingly, the lenders' right 
to claim payment from the fiduciary under the guarantee is limited to the 
net proceeds of the security, which is vested in the fiduciary under the 
collective security arrangement put in place for their benefit (picture 1). 
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recourse 
guarantee 
right of recourse 
security package 
borrower 
loan 
lenders 
305 See section 1371 of the old Dutch Civil Code. See further Van Zeben/DuPon/Olthof, 
Parlementaire Geschiedenis van het nieuwe Burgerlijk Wetboek, Boek6, pp. 896-899 
and Asser/Hartkamp 4-Π, 1988 ed., no 238-239. Provisions on abuse of circum­
stances, mistake and the principle of reasonableness and fairness are contained in 
sections 3:44, 6:228, and 3:12, 6:2 and 6:248 BW. 
306 For the position under German law, see 542.The problem that security and secured 
debt must be in one hand does not exist where security is governed by English law, 
see 378. 
307 For an extensive review of this arrangement, see Rongen, De trustee bij obligatie­
leningen, in het bijzonder de security trustee, Vertegenwoordiging en tussenper­
soon. See also Joosen/Van 't Westeinde, Securitisatie, pp. 39-40; Polak/Van Mierlo, 
Verstrekking van zekerheden aan internationale syndicaten, pp. 25-26 and Ruys, 
IFLR June 1998, pp. 7-8. This arrangement resembles the guarantee arrangement that 
is sometimes used to get round the doubts that exist under Dutch law with respect 
to transferability of all monies security, see 166. 
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241. The idea behind the guarantee arrangement is that the fiduciary 
will, upon payment under the guarantee, obtain a right of recourse (regres) 
against the defaulting borrower308, for which he can enforce the security. 
The trick only works if the definition of secured debt in the security 
documents is properly drafted to cover all rights of recourse, which the 
fiduciary may obtain against the borrower, pursuant to payments made 
to the lenders under the guarantee. 
242. A complication of the guarantee arrangement is that it poses a 
timing problem. The exact amount to be paid under the guarantee cannot 
be ascertained until the proceeds of the security are known. Yet, payment 
under the guarantee will have to take place first, since the security cannot 
be enforced until the fiduciary has obtained a due and payable claim of 
recourse. 
243. This problem may be resolved by supplementing the limited 
recourse guarantee with a loan agreement between the fiduciary and the 
lenders (picture 2). Pursuant to this loan agreement, the lenders agree to 
provide a loan to the fiduciary up to the amount of the loan that is granted 
to the borrower. If the borrower defaults in paying, the lenders lend the 
full amount left outstanding by the borrower to the fiduciary and the 
fiduciary pays the same amount to the lenders under the limited recourse 
guarantee. Payment of these amounts takes place through set-off. The 
lenders' loan to the fiduciary is subsequently repaid from the proceeds of 
the security. If the proceeds are insufficient to repay the full amount of the 
loan, the fiduciary can set off his remaining debt under the loan against 
the surplus that he will in that case have paid under the limited recourse 
guarantee309. 
308 Under Dutch law, a person who guarantees the payment of another person's debt, 
obtains a right of recourse against this person for a payment made under the 
guarantee by operation of law, see sections 7:866 and 6:10 BW. 
309 For example, if the loan to the borrower amounts to 100 euro and the borrower does 
not pay, the lenders will lend 100 euro to the fiduciary. The fiduciary will pay the 
same amount to the lenders under the guarantee. Payment of these amounts takes 
place through set-off. If it turns out that the proceeds of the security are insufficient 
to repay the fiduciary's loan, e.g. only amount to 60 euro, the fiduciary will have a 
remaining debt to the lenders of 40 euro. It will also have paid 40 euro too much 
under the guarantee. Settlement of these amounts can, again, be effected through 
set-off. 
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244. If the lenders are unable or unwilling to provide the fiduciary with 
the funds that it requires in order to pay under the guarantee310, these 
funds may also be made available by a third party bank. The procedure 
remains largely the same as described above. The third party bank loan is 
repaid from the proceeds of the security. Further provisions must be made 
in order to ensure that the fiduciary is not left with a debt to the third 
party bank if the proceeds of the security turn out to be insufficient to 
repay its loan. To prevent this problem, it could be agreed that all 
amounts paid to the lenders by the fiduciary under the limited recourse 
guarantee must be deposited into a depository account, which is held with 
and pledged to the bank as security for the loan311. Where this is done, the 
pledge will entitle the bank to set off a remaining debt under the loan 
against the deposit. The balance can subsequently be distributed amongst 
the lenders (picture 3)312. 
310 Where a guarantee arrangement is used in connection with a bond issue, this will 
normally be the case. Here the fiduciary will ordinarily be a special purpose vehicle 
that has no assets apart from the security, whilst the bondholders cannot normally 
be expected to undertake to provide the special purpose vehicle with the necessary 
funds to pay under the guarantee. On special purpose vehicles, see 212. 
311 Where the transaction involves a large and varying group of lenders, use could also 
be made of a nominee account, which is held by the fiduciary in its own name for 
the benefit of the lenders. However, in the light of recent caselaw, this is currently 
not a real option under Dutch law (see 200). 
312 For example, if the loan to the borrower amounts to 100 euro and the borrower does 
not pay, the third party bank will lend 100 euro to the fiduciary. The fiduciary will 
pay the same amount to the lenders under the guarantee, by transferring this 
amount to a depository account held for the benefit of the lenders with the third 
party bank. The loan is subsequently repaid from the proceeds of the security. If it 
turns out that the proceeds are insufficient to repay the loan, e.g. only amount to 60 
euro, the fiduciary will have a remaining debt of 40 euro to the third party bank. 
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245. It is generally accepted that a guarantee arrangement is effective313, 
though it has been suggested in literature that an intervening bankruptcy 
of the borrower might interfere with a guarantee arrangement314. 
246. The reasoning here, is that if the debtor was bankrupt at the time the 
fiduciary made a payment under the guarantee, the principle of fixation 
might prevent the fiduciary from enforcing the security because its claim 
against the debtor only arose after the debtor had been declared bank-
rupt315. However, under the law as it currently stands, there is no reason 
for this concern. On the basis of the decisions of the Hoge Raad in De 
under the loan. It will also have paid 40 euro too much under the guarantee. 
Settlement of these debts can be effected through set-off as follows. The third party 
bank can collect the remaining debt of 40 euro by enforcing its pledge on the 
deposit. This leaves the lenders with an amount of 60 euro (equal to the proceeds 
of the security as was intended) and a right of recourse against the fiduciary in the 
amount of 40 euro (section 6: 10 BW). The latter amount can be set-off against the 
40 euro that the fiduciary will, in this case, have overpaid to the lenders under the 
guarantee. 
313 See Entzinger q.q./ABN AMRO Bank, IFN, Hof Amsterdam 4 January 2001, JOR 
2001, 72. See further literature referred to in notes 307 and 314. 
314 See Loesberg, Enige beschouwingen over zekerheden in collectief verband, in: On-
derneming en Effecten. See further Faber, NTBR 1995, pp. 35-40 and Kortmann/ 
Faber, Pand Hypotheek en Fixatiebeginsel, in: Onzekere Zekerheid. 
315 See Rongen, De trustee bij obligatie-leningen, in het bijzonder de security trustee, 
in: Vertegenwoordiging en tussenpersoon. See also Kortmann/Faber, Pand, hypo-
theek en fixatiebeginsel, in: Onzekere Zekerheid and the annotation of Van Hees to 
the decision of the Amsterdam court of appeal in Rijpma/NMB-Heller (JOR 2002, 
182). 
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Nederlandse Antillen/Komdeur and Brandao/Joral316, it is accepted that 
a right of recourse following payment under a guarantee must be deemed 
to come into existence at the time of issuance of the guarantee. 
247. The main disadvantages of a guarantee arrangement are that it is 
complicated and potentially costly, especially where a liquidity facility 
needs to be obtained from a third party financier. For these reasons, 
guarantee arrangements have now become less used. 
(Hi) Protecting lenders' rights with respect to the proceeds of security 
248. Wehere a fiduciary holds security under Dutch law, any proceeds of 
the security that are collected by the fiduciary will become part of its 
estate. If the fiduciary is insolvent at the time it receives the proceeds, the 
lenders for whose benefit the security was held will only have an ordinary 
claim against the fiduciary's bankrupt estate. 
249. To avoid this risk, use could be made of an account that is pledged 
to the lenders concerned. A nominee account would present a more 
straightforward option. However, recent caselaw indicates Dutch law will 
most probably not protect the rights of lenders beneficiaries of such an 
account on insolvency of the security trustee (see 200). 
2.4 Collective security arrangements using a foreign law security trustee 
Basis for acceptance of foreign law trusts 
250. The Netherlands are party to the Hague Trusts Convention of 1985. 
This convention was implemented in the Netherlands by the Act on 
Conflict Rules on Trusts (Wet conflictenrecht trusts) and came into force in 
the Netherlands on 1 February 1996. On the basis of The Hague Trusts 
316 HR 3 June 1994, NJ 1995, 340 and HR 3 May 2002, NJ 2002, 393. See also Entzinger 
q.q./ABN AMRO Bank, IFN, Hof Amsterdam 4 January 2001, JOR 2001, 72. This 
decision concerned a guarantee arrangement like the arrangement that is discussed 
here. The court of appeal held that the guarantor/secured creditor could enforce its 
security for a right of recourse that it had obtained, pursuant to payment under its 
guarantee, after the debtor had been declared bankrupt. See further Asser/Kleijn 5-
IV, 1988 ed., no. 166 
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Convention a foreign law trust will, in principle, be recognised in the 
Netherlands. 
Remaining uncertainties with respect to recognition of foreign law security 
trustees 
251. According to articles 4 and 15d of the Hague Trusts Convention, the 
convention does not set aside mandatory rules of national law with 
respect to the transfer of assets and the creation of security rights. Conse-
quently, there could be some doubt as to whether a foreign law trust may 
be invalidated by section 3:84 paragraph 3 BW (see 32 and note 179). It 
might further be questioned whether a Dutch mortgage or pledge could 
be vested in a trustee, without it being a creditor of the secured claims in 
its own right (see 218). 
252. It is generally accepted that section 4 of the Act on Conflict Rules on 
Trusts erases these doubts317. This provision sets aside Dutch rules of law 
with respect to the transfer of property, security rights and the protection 
of creditors on insolvency, to the extent that these would get in the way 
of recognition of a trust, pursuant to the Hague Trusts Convention. 
According to the explanatory memorandum on the Act on Conflict Rules 
on Trusts, one of the reasons for adopting this provision has been to 
remove doubts as to whether section 3:84 paragraph 3 BW might get in the 
way of recognition. 
253. The remaining uncertainly stems from article 13 of the Hague Trusts 
Convention. On the basis of this provision, no contracting State is bound 
to recognise a trust whose significant elements are more closely connected 
to a non-trust State. In assessing whether this is the case, the place of 
domicile and administration of the trust and the law applicable to the 
trust are not taken into consideration. 
317 See Koppenol-Laforce, Het Haagse Trustverdrag, pp. 174-177; Van Boeschoten, Het 
Haagse Trustverdrag in Nederlands perspectief, pp. 28-31 and 36-38 and Verhagen, 
Het Haagse Trustverdrag, in: Vertrouwd met de Trust, Trust and trust-like Arrange-
ments and Meesters, De trustee als houder van zekerheidsrechten, same work. 
However, see also Verhagen, De betekenis van het Haagse Trustverdrag voor inter-
nationale financiële transacties, in: Internationaal privaatrecht en financiële trans-
acties. 
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254. It is unclear what elements precisely should be regarded as signifi­
cant in the context of article 13 and how each element should be weighed. 
From the negotiations over the text of article 13, it appears that these 
include the nationality of the parties involved and the place where the 
assets that are held in trust are situated318. However, it is not ruled out that 
other factors may be relevant. It is also unsure at what point an 
accumulation of relevant factors could result in the application of article 
13. Is this only the case where it is clear that the parties have chosen the 
laws of a jurisdiction that recognises the trust, just so that they can evade 
national laws that would otherwise have led to non-recognition of the 
trust? Or could a court also refuse to recognise a trust on the basis of 
article 13, if that trust is part of a transaction which is to a considerable 
degree, but arguably not primarily, connected to a jurisdiction that 
recognises the trust? So far, there is no clear authority on this point319. 
255. The safe approach therefore remains to use a Dutch law alternative 
where Dutch law security is concerned. This does not only apply in 
domestic transactions, but also in international transactions that could be 
considered to have a significant connection to the Netherlands, or to 
another jurisdiction that does not recognise the trust. 
3. Efficacy of collective security arrangements under Dutch law 
Summary of criteria 
256. It has been explained in chapter II that a collective security arrange­
ment should be capable of fulfilling a number of practical requirements. 
For easy reference, these are briefly repeated here. (A) It should be 
possible to create security without having to name or register the in­
dividual lenders that are to benefit from the security. (B) It should be 
possible to put one person in charge of monitoring and enforcing the 
318 See Von Overbeck, Explanatory Report on the Convention Applicable to Trusts and 
on their Recognition, p. 397. 
319 See Koppenol-Laforce, Het Haagse Trustverdrag, pp. 144-151; Verhagen, Het Haag­
se Trustverdrag, in: Vertrouwd met de Trust, Trust and trust-like Arrangements and 
Meesters, De trustee als houder van zekerheidsrechten, same work. See also J. 
Harris, the Hague Trusts Convention, pp. 343-348. 
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security, subject to terms that are agreed in advance. (C) Lenders' rights 
in respect of the security and proceeds of the security must be properly 
protected. (D) Lenders' rights in respect of the security must be easily 
transferable. (E) Security should be capable of covering new loans, even 
if they are made by new lenders. (F) It should be possible to replace the 
person in charge of the security without affecting the security and (G) the 
arrangement should be as simple and straightforward as possible. 
Conclusion 
257. Under Dutch law, an arrangement whereby one person is 
authorised to deal with security for a group of lenders under a collective 
security arrangement, can either be based on agency or on ownership. The 
essential distinction between the two is that, under an agency type of 
arrangement, the lenders concerned become entitled to the security. Under 
an arrangement based on ownership, title to the security is vested in the 
person chosen to manage the security. This person is referred to as a 
"fiduciary" (on the use of this term, see 144-146). 
258. The use of a security agent gives rise to a number of complications. 
If the security takes the form of an all monies mortgage or pledge, it is 
uncertain whether the security can pass to successor lenders if loans are 
transferred (see 156). Serious difficulties arise if loans are transferred by 
novation. This has now become quite common due to the fact that more 
and more syndicated loans to Dutch borrowers are made subject to 
English law. Under English law syndicated loans, novation is often used 
as a method to transfer loan participations (see 349). From a legal 
perspective, novation results in the release of the debt owed by the 
borrower to the selling bank and the creation of a new debt to the buying 
bank in the same amount. The buying bank cannot be regarded as a legal 
successor of the selling bank. Consequently, security created in favour of 
the selling bank cannot secure the new debt owed to the buying bank (see 
181). For similar reasons, security obtained by lenders under a collective 
security arrangement based on agency, cannot cover new loans made by 
new lenders (see 185). Creating new security is cumbersome and costly. 
The new security will be weaker in priority. It might also run an increased 
risk of being avoided under insolvency laws, because it was created at a 
later date (see 183). Priori ties may be re-arranged through an inter-creditor 
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agreement, but such an arrangement does not have effect against third 
parties (see 184). With respect to the authority of the security agent to act 
on behalf of the lenders, it is unsure whether the Dutch law rules on 
common property allow a security agent to enforce the security, without 
the prior consent of all secured lenders. Accordingly, an arrangement 
whereby it is agreed that the security may be enforced on the instructions 
of a majority of the lenders may not be effective (see 190). If the agent 
collects the proceeds of the security and becomes insolvent before he has 
distributed these to the lenders, the lenders will only have an ordinary 
claim against the agent's bankrupt estate (see 199). Further arrangements 
may be made to avoid this risk, but these can either not be guaranteed to 
be legally effective (nominee account), or they are not very practical 
(account pledged to the lenders) (see 200). 
259. Consequently, a Dutch law collective security arrangement based 
on agency does not properly fulfill any of the criteria set out above, except 
for (A) and (F). 
260. It is therefore unsurprising, that collective security arrangements 
based on agency are now rarely used in Dutch finance practice. 
Transactions where this type of arrangement is still applied are typically 
limited to loans, which involve a small syndicate of the borrower's 
relationship banks that do not expect to transfer their loans. 
261. A collective security arrangement whereby title to the security is 
vested in a fiduciary is much more flexible. Whilst an agent must be 
authorised by each of its principals, a fiduciary simply accepts the security 
in its own name and agrees to deal with the security in accordance with 
a contractual arrangement made between it and the lenders concerned. 
Provided that the definition of secured debt is sufficiently wide, any new 
lender can benefit from the security by acceding to this arrangement. 
Security need not be transferred if lenders trade their loans and need not 
be re-created in favour of new lenders if loan participations are transferred 
through novation. If it is envisaged that the borrower will be obtaining 
new loans from other lenders in the future, these lenders can be made to 
benefit from the same security (see 201). For these reasons, practically all 
Dutch law collective security arrangements now provide for a structure 
whereby security is given to a fiduciary. 
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262. In spite of its practicality, the use of a Dutch law fiduciary has two 
important shortcomings. The first results from the fact that the Dutch 
legislator has categorically rejected any concept of a separate fund (see 29-
32). Consequently, lenders risk losing their rights with respect to the 
security or proceeds of the security, on insolvency of the fiduciary (see 
205). In addition, uncertainty exists as to whether a mortgage or pledge 
can be given to a person who is not the creditor of the secured debt. This 
poses a problem because the fiduciary will generally either not be a lender 
at all (as may be the case under a secured bond issue), or just one of the 
lenders (e.g. in the case of a syndicated loan) (see 218). 
263. Practice has been creative in finding ways to deal with each of these 
problems. The insolvency risk of a fiduciary may be minimised by using 
a special purpose vehicle as fiduciary (see 211). Various techniques have 
also been developed to accomplish that the fiduciary becomes creditor of 
all secured claims (see 226-247). Of these techniques, the joint and several 
creditorship clause (see 227) and the parallel debt clause (see 235) are most 
common. However, it must also be recognised the use of a special purpose 
vehicle will not be practicable in all kinds of finance transactions. Also, it 
does not eliminate the insolvency risk entirely (see 215-217). Joint and 
several creditorship or parallel debt clauses are generally deemed to be 
effective. However, they also unnecessarily complicate the granting of 
security to a fiduciary. 
264. Accordingly, whilst a collective security arrangement, whereby 
security is vested in a fiduciary, fulfills most of the criteria set out above, 
it does not meet criteria (C) and (G). The use of a foreign law trustee is 
possible in theory, but where Dutch security is concerned it will generally 
not be safe go down this route (see 253-255). 
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CHAPTER IV 
COLLECTIVE SECURITY ARRANGEMENTS 
UNDER ENGLISH LAW 
1. Security available to lenders under English law 
General approach towards security interests 
265. Under English law, security taken by a lender over assets can take 
four forms; that of a mortgage, a (fixed or floating) charge, a pledge or a 
lien. As opposed to Dutch and German law, there is no uniform set of 
statutory rules for the creation of a security interest. In accordance with 
the English common law tradition, security law has mainly developed 
through caselaw, whereas the legislator has only interfered in particular 
areas where it was felt that a further regulation was required320. There is 
a strong emphasis on the freedom of contract321. The result of this ap-
proach is a system where security over one type of asset can be created in 
a number of ways and where the rights and remedies of the secured 
creditor can, in principle, be determined by agreement between the par-
ties. 
266. The traditional distinction in English law between legal and 
equitable rights322 has also left its mark on security interests. With the im-
portant exception of future assets; which can only be secured by way of an 
320 An approach that not many of the English lawyers I have had the pleasure of 
meeting seem to regret very much, on the basis that the current system provides a 
degree of flexibility, which may be lost if the legislator were to interfere on a more 
fundamental level. See also, for example, Hughes in JIBFL 2002, pp. 498-504. 
321 See the observations of Hoffmann J. in Re Brightlife Ltd. (1987) Ch 200 on the subject 
of crystallisation of a floating charge (pp. 212-216). See also Bridge, LQR 1994, pp. 
340-345; Ferran, Company Law and Corporate Finance, p. 491 and Ali, The Law of 
Secured Finance, An International Survey of Security Interests over Personal 
Property, pp. 24-26. 
322 For a concise commentary on the nature and history of equity and its relation to the 
common law system, see Snell/McGhee, Snell's equity, part I. 
109 
Chapter IV 
equitable mortgage or charge323, and assets in which the grantor himself 
only has an equitable interest324, security over an asset can, in principle, be 
obtained in either legal or equitable form. The precise differences between 
taking legal or equitable security over an asset vary depending on the type 
of asset concerned. However, it can be said that, as a general rule, 
equitable security can be created with less formality, but also offers less 
protection to the secured creditor in terms of priority and remedies. 
267. In line with English law's liberal attitude towards security, security 
can be made to secure any and all existing and future debts owed to a 
creditor325. However, the security should be expressed to be continuing, 
in order to avoid the contention that the secured debt is reduced in the 
case of an intermediate repayment326. Most kinds of assets can be subject 
to security. Besides security over specific assets, English law recognises 
the possibility for a company to create security over its entire undertaking 
by way of a general floating charge327. The wide possibility for a company 
to create security over its assets is counterbalanced by an extensive set of 
public registration requirements. 
Order of treatment 
268. Below, the conceptual distinctions between an English law mort-
gage, charge, pledge and lien and the different features of fixed and 
floating charges are briefly explained (see 269-272 and 273-285). This is 
followed by a short survey of the rules that apply to the creation of the 
different security interests available under English law. These rules are 
discussed by looking at the principal categories of assets that are com-
monly the subject of security under a secured corporate finance trans-
action (286-323). The particulars of general security over a company's 
business are discussed under 324-327. The final sections of this paragraph 
contain a brief summary of the general registration requirements that 
apply to security created by a company over its assets (328-334). 
323 Robinson v. Macdonnell 105 ER 1034; Holroyd v. Marshall (1861-73) All ER 414; 
Tailby v. Official Receiver (1888) AC 523 and Lunn v. Thornton 135 All ER 587. 
324 Rust v. Goodale (1956) 3 All ER 373. 
325 Gough, Company Charges, pp. 906-907. 
326 Devaynes v. Noble (Clayton's case) (1814-1823) All ER 1. 
327 Re Yorkshire Woolcombers Association Ltd. (1903) 2 Ch 284. 
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Distinction between mortgages, charges, pledges and liens 
269. Under English law, mortgages, charges, pledges and liens are 
distinguished according to their effect328. 
270. Typically, a mortgage is the transfer of ownership of an asset to a 
creditor by way of security, upon the condition that the asset shall be re-
conveyed to the debtor when the secured debt has been paid329. An 
important diversion from this rule is set out in the Law of Property Act 
1925, which contains special rules for the creation of a mortgage of real 
property (see further: 290). As a general rule, mortgages can be legal or 
equitable in nature, depending on whether all formal requirements for the 
creation of a legal mortgage of the relevant asset have been met. A charge 
does not involve a transfer of ownership, but merely gives the secured 
creditor a priority right of recourse in respect of the charged asset to the 
discharge of the secured debt330. Because a charge operates as a mere 
encumbrance and does not involve transfer of title to the secured asset at 
law, it is always considered equitable331. Both mortgages and charges may 
entail possession of the secured asset by the secured creditor, but this is 
not essential to the existence of a mortgage or charge332. Practically any 
asset can be secured by way of a mortgage or charge. However, in practice 
and for reasons that are further discussed below, mortgages are most 
commonly used to secure land, aircraft, ships and shares (see 296,321 and 
314). 
271. The essence of a pledge is the delivery of an asset into the possession 
of the pledgee by way of security, but with the ownership of the asset 
328 See Goode, Commercial Law, pp 642-646 and, same author. Goode, Legal Problems 
of Credit and Security, pp 10-15 
329 Santley ν Wilde (1899) 2 Ch 474, Noakes & Co ν Rice (1902) AC 24, London County 
& Westminster Bank Ltd ν Tompkins (1918) 1 KB 515, Re Bond Worth Ltd (1980) 
Ch 228 and Swiss Bank Corporation ν Lloyds Bank Ltd (1982) AC 584 
330 London County and Westminster Bank Ltd ν Tompkins (1918) 1 KB 515, National 
Provincial and Union Bank of England ν Chamley (1924) 1 KB 431 and Carreras 
RothmansLtd ν Freeman Mathews Treasure Ltd (1985) Ch 207 
331 Carreras Rothmans Ltd ν Freeman Mathews Treasure Ltd (1985) Ch 207 See 
further Gough, Company Charges, pp 18-20 See also Zwalve, Umken Venema's 
Common Law & Civil Law, pp 269-270 
332 See Goode, Commercial Law, pp 644-645 and, same author. Legal Problems of 
Credit and Security, ρ 14 
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remaining with the pledgor333. The pledgee's possession of the pledged 
asset provides the pledgee with a limited legal interest in the asset334. 
Because of the necessity of delivery of the asset into the possession of the 
pledgee, it is considered impossible to create a pledge over land or over 
pure intangibles, such as trade receivables and registered shares335. The 
requirement that a pledgee must take immediate possession of the 
pledged asset is often inconvenient both for the creditor and the debtor. 
The creditor will be responsible for keeping the asset safe, whilst the 
debtor will be deprived of its use. For these reasons, pledges are not often 
used in corporate finance. A lien is generally described as the right to 
simply retain possession of another person's property until the debt 
secured by the lien has been paid336. However, English law also recognises 
a number of non-possessory liens that give the holder a right to sell the 
relevant asset through an application to the court, the best-known 
example being the lien of a vendor of land for payment of the purchase 
price of the land337. Liens usually arise automatically by operation of law 
in certain types of commercial transactions, but it is also possible to create 
a possessory lien by contract338. A possessory lien confers a right to retain 
possession, but no right to dispose of the assets subject to the lien, upon 
default of the debtor339. Lenders will therefore usually not be satisfied with 
a mere lien. A contractual possessory lien that provides for a right to sell 
the asset on default effectively amounts to a pledge340. Consensual liens 
are uncommon in the context of corporate finance. They will therefore not 
be discussed in further detail. 
333 Halliday v. Holgate (1868) 3 Exch 299; Donald v. Suckling (1866) 1 QB 585 and Re 
Morritt (1887) QB 222. 
334 Donald v. Suckling (1866) 1 QB 585. 
335 See Fuller, Corporate Borrowing, Law and Practice, pp. 57-60 and Goode, Legal 
Problems of Credit and Security, pp. 11-13. 
336 Hammonds v. Barclay (1802) 2 East. 227. See also Goode, Commercial Law, pp. 644 
and 668-670 and, same author, Legal Problems of Credit and Security, p. 14. 
337 Re Birmingham (1959) Ch 523. 
338 See Re Cosslett (Contractors) (1998) Ch 495. See further Gough, Company Charges, 
pp. 302-303. 
339 Lamer v. Fawcett (1950) 2 All ER 727. For an exception to the rule, see section 12 of 
the Torts (Interference with Goods) Act 1977, which confers a statutory power to 
certain bailees to sell goods on which they have a lien. 
340 See Goode, Legal Problems of Credit and Security, p. 14. 
112 
Collective security arrangements under English law 
272. Having briefly discussed the conceptual distinctions between 
mortgages, charges, pledges and liens, it should be noted that the ter-
minology is not always clear. Caselaw, statute and practice often do not 
stick to the conceptual distinction between pledges, mortgages and 
charges as indicated above. Under the law of Property Act 1925, for 
example, mortgages are defined to include charges and liens341. Under the 
Companies Act 1985 charges include mortgages342, whereas in practice, the 
term charge is often used generically to refer to any type of security 
interest, including mortgages, pledges and liens343. In this chapter, the 
terms pledge, lien, mortgage and charge are used in accordance with the 
meaning set out above, unless explicitly indicated otherwise. 
Distinction between fixed charges and floating charges 
273. A charge under English law may be either fixed or floating. The 
essence of a fixed charge is that it attaches to each of the charged assets 
from the moment of creation of the charge. Consequently, the chargor can 
only deal with the charged assets with the prior consent of the chargée. 
Naturally, this restriction causes problems in corporate finance, where 
some of the most valuable assets of a corporate borrower will be assets 
that a chargor company needs to be able to deal with in order to conduct 
its business. It is this practical problem that gave rise to the development 
of the floating charge344. Under a floating charge, the chargor remains free 
to deal with the charged assets in the ordinary course of its business345. 
274. The apparent paradox of a charge that provides the chargée with a 
proprietary right in the charged assets, yet allows the chargor to dispose 
of the charged assets in the ordinary course of its business as if they were 
341 Section 205(1) (xi) of the Law of Property Act 1925. 
342 Section 396(4) of the Companies Act 1985. 
343 See also Hughes, JIBFL 2002, pp. 498-504. 
344 Re Panama, New Zealand and Australian Royal Mail Company (1870) 5 ChA 318; 
Governments Stock and Other Securities Investment Company Ltd. v. Manila Rly 
Company (1897) AC 81; Re Yorkshire Woolcombers Association Ltd. (1903) 2 Ch 
284; Illingworth v. Houldsworth (1904) AC 355 and Re Woodroffes (Musical 
Instruments) Ltd. (1985) 2 All ER 908. See also Goode, Commercial Law, pp. 730-731 
and Gough, Company Charges, pp. 102-108. 
345 Taylor v. M' Keand (1880) 5 CPD 358; Willmott v. London Celluloid Company 
(1887) 34 Ch 147 and Hamilton v. Hunter (1983) 7 ACLR 295. 
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unsecured, has caused much academic debate346. In the United States it has 
led the courts to reject the possibility of floating security347. However, it 
has not kept the English courts from embracing the concept of a floating 
charge on the basis that: 
"[...] A floating charge is [...] ambulatory and shifting in its nature, hovering over 
and so to speak floating with the property which it is intended to affect until some 
event occurs or some act is done which causes it to settle and fasten on the subject 
of the charge within its reach and grasp." 
275. A reasoning that perhaps does not withstand meticulous scrutiny, 
but nevertheless proved its practical purpose as a general principle from 
which further rules on the operation of floating charges could be 
developed. 
Crystallisation of a floating charge into a fixed charge. 
276. A floating charge ceases to float on the occurrence of an event that 
entitles the chargée to intervene and secure its recourse in respect of the 
charged assets by freezing the chargor's power to deal with them. The 
floating charge is then converted into a fixed charge349. This is referred to 
as crystallisation of a floating charge. Crystallisation will occur by 
operation of law if the chargor ceases to carry on its business350 or if the 
chargée takes control over the charged assets in accordance with the terms 
346 For a summary of this discussion, see Ferran, Company Law and Corpora te Finance, 
pp. 509-512. See also Sealy, CLJ 2002, pp. 281-284; Pennington, MLR 1960, pp. 630-
646; Gough, Company Charges, pp. 97-101 and 332-373; Farrar/Hannigan, Farrar's 
Company Law, pp. 632-635 and Goode, Legal Problems of Credit and Security, pp. 
47-50. 
347 Benedict v. Ratner 69 L Ed 991 (1925). 
348 Illingworth v. Houldsworth (1904) AC 355, p. 358 (Lord MacNaghten). See also 
Government Stock and Other Securities Investment Company Ltd. v. Manila Rly 
Company (1897) AC 81 and Evans v. Rival Granite Quarries Ltd. (1910) 2 KB 979. 
349 See Penn/Wadsley, Perm & Shea: The Law relating to Domestic Banking, pp.561-
563; Goode, Commercial Law, pp. 736-744; Farrar/Hannigan, Farrar's Company 
Law, pp. 635-640; Lingard, Bank Security Documents, pp. 155-156. 
350 Re Woodroffes (Musical Instruments) Ltd. (1985) 2 All ER 908; Hamilton v. Hunter 
(1983) 7 ACLR 295; William Gaskell Group Ltd. v. Highley (1993) BCC 200 and The 
Real Meat Company Ltd. (1996) BCC 254. 
114 
Collective security arrangements under English law 
of the charge document351 (e.g. by taking possession or appointing a 
receiver)352. The courts are not quick to accept that cessation of a chargor's 
business has occurred. The commencement of voluntary or compulsory 
winding-up of a chargor company will cause crystallisation of a floating 
charge353. However, the mere fact that the chargor has disposed of a 
substantial part of its undertaking will not crystallise a floating charge as 
a matter of law354. Nor will the crystallisation of another prior or subse-
quent floating charge in favour of a third party or the appointment of a 
receiver by another chargée355, unless the business of the chargor is 
actually discontinued. The same probably applies where the court 
appoints an administrator under the Insolvency Act 1986356. 
351 Re Hamilton's Windsor Ironworks (1879) 12 Ch 707; Mercantile Bank of India Ltd. 
v. Chartered Bank of India, Australia and China (1937) 1 All ER 231; Evans ν Rival 
Granite Quarries Ltd. (1910) 2 KB 979; Robbie (NW) & Co Ltd. v. Witney Warehouse 
Co Ltd. (1963) 3 All ER 613 and George Barker (Transport) Ltd. ν Eynon (1973) 3 All 
ER 374. 
352 Under English law, a secured creditor has the right to appoint a receiver if the 
debtor company defaults in its obligations towards him The receiver's task is to 
realise the security assets in order to discharge the secured debt. The receiver may 
not only do this by selling the assets, but also by taking over the management of the 
assets and collecting the proceeds of their continued operation. The receiver is 
deemed to act on behalf of the debtor, not the secured creditor The secured 
creditor's right to appoint a receiver can be agreed between the debtor and the 
secured creditor (a provision to this effect is usually included in the security 
document). Alternatively, the creditor may request the court to appoint a receiver. 
The appointment of a receiver terminates the authority of directors to deal with the 
assets that are subject to the receivership. For a brief outline of the rules applicable 
to receivers, see Farrar/Hannigan, Farrar's Company Law, chapter 39. 
353 Re Panama, New Zealand and Australian Royal Mail Company (1870) 5 ChA 318; 
Re Colonial Trusts Corp (1879) 15 Ch 465; Wheatley v. Silkstone and Haigh Moor 
Coal Company (1885) 29 Ch 715; Wallace ν Universal Automatic Machines 
Company (1894) 2 Ch 547; Re Victoria Steamboats Company (1897) 1 Ch 158, Evans 
ν Rival Granite Quaries Ltd. (1910) 2 KB 979; Re Crompton & Co Ltd. (1914) 1 Ch 
954; Stein v. Saywell (1969) 121 CLR 529 and Re Obie Pty Ltd. (No. 2) (1983) 8 ACLR 
574. 
354 Hubbuck v. Helms (1887) 56 LJ Ch 536; Re Borax Company (1901) 1 Ch 326; Re HH 
Vivian & Co Ltd. (1900) 2 Ch 654 and Re The Real Meat Company Ltd (1996) BCC 
254 
355 Re Woodroffes (Musical Instruments) Ltd. 1985 2 All ER 908. See also Picarda, The 
Law Relating to Receivers, Managers and Administrators, pp. 42-44. 
356 Section 8 of the Insolvency Act 1986. See further Goode, Legal Problems of Credit 
and Security, pp 10-15 and Morse, Palmer's Company Law, vol. 3, par. 13.129. 
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277. From the above it can be concluded that events that cause 
crystallisation of a floating charge as a matter of law are restricted and do 
not necessarily cover the events in which a lender would wish its charge 
to become fixed. It is therefore common to incorporate a more extensive 
list of acts and events that will cause the charge to crystallise into the 
charge document. Crystallisation clauses can provide for crystallisation to 
take place following notice or automatically upon the occurrence of a 
specified event357. As compared to crystallisation by notice, automatic 
crystallisation clauses have the advantage of requiring less monitoring 
from the lender and may help to ensure the timely occurrence of 
crystallisation. The principal difficulty with these clauses is in fine-tuning 
them, so that they are effective in the event that the interests of the chargée 
are actually threatened, but will not needlessly trigger crystallisation of 
the charge with the result of paralysing the borrower's business. For this 
reason, automatic crystallisation clauses are now usually confined to 
events where a creditor attempts to levy execution or where the chargor 
attempts to create further security over its assets. Furthermore, they are 
normally restricted to the assets concerned (see 279,280 and 282). Some-
times automatic crystallisation clauses are left out all together. Finally, it 
should be noted that the level of protection that can be offered by 
contractual crystallisation clauses is limited. A number of the rules that 
weaken the position of a floating charge chargée will continue to apply 
even after the charge has become fixed (see further 281 and 283). 
Advantages and disadvantages of a floating charge compared to fixed security 
278. Because it leaves intact the authority of the chargor to deal with the 
charged assets in the ordinary course of its business, the floating charge 
offers a flexible device to obtain security over assets of a company that 
cannot easily be secured by fixed security. Where the floating charge 
covers all, or substantially all of the chargor's business, the chargée may 
have the right to appoint an administrative receiver and, by doing so, 
forestall the appointment of an administrator under the Insolvency Act 
1986 (it should be noted, however, that this right will be restricted to a 
357 Government Stock and Other Securities Investment Company Ltd. v. Manila Rly 
Company Ltd. (1897) AC 81; Re Woodroffes (Musical Instruments) Ltd. (1985) 2 All 
ER 908; Re Brightlife Ltd. (1987) Ch 200; Re Permanent Houses (Holdings) Ltd. 
(1989) BCC 151 and Re The Real Meat Company Ltd (1996) BCC 254. 
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considerable extent pursuant to new legislation, see further 326 and 327). 
Such flexibility does, however, have its price. Compared to fixed security, 
the position of a chargée under a floating charge is weaker in a number of 
respects. 
279. Firstly, a floating charge will generally rank after any subsequent 
interests that are created by the chargor in the ordinary course of its 
business before crystallisation of the floating charge358. It is not always 
clear what acts should be considered to be within the ordinary course of 
business. So far, the courts have shown a fair amount of latitude towards 
chargor companies on this point. Thus, it has even been held that a 
chargor company was at liberty to create fixed security ranking prior to 
a previously created floating charge, for the purpose of obtaining another 
loan required by the company to finance its business359. For this reason, it 
is good practice to include a clause that restricts the authority of the 
chargor to create further security interests over the charged assets in the 
charge document. Such a clause, usually referred to as a negative pledge 
clause, will prevent a third party from asserting a subsequent interest 
against the floating charge chargée, but only if it had notice of the relevant 
restriction when his interest was created360. 
280. The problem is that it will often not be easy to prove this. According 
to caselaw, the fact that a person had notice of the floating charge does not 
358 Re Hamilton's Windsor Ironworks (1879) 12 Ch 707, Wheatley ν Silkstone and 
Haigh Moor Coal Company (1885) 29 Ch 715, Taylor ν M' Keand (1880) 5 CPD 358, 
Willmott ν London Celluloid Company (1887) 34 Ch 147, Hamilton ν Hunter 
(1983) 7 ACLR 295 and Torzillu Pty Ltd ν Brynac Pty Ltd (1983) 8 ACLR 52 See 
also Pennington, MLR I960, pp 630-646 
359 Re Florence Land and Public Works Company (1878) 10 Ch 530 and Re Hamilton's 
Windsor Ironworks (1879) 12 Ch 707 See further Wheatley ν Silkstone and Haigh 
Moor Coal Company (1885) 29 Ch 715 and Re Automatic Bottle Makers Ltd (1926) 
Ch412 
360 See Wilson ν Kelland (1910) 2 Ch 306, English and Scottish Mercantile Investment 
Company Ltd ν Brunton (1892) 2 QB 700, G and Τ Earle Ltd ν Hemsworth RDC 
(1928) 44 TLR 605, Re Portbase Clothing Ltd (1993) Ch 388 and Linden Gardens 
Trust Ltd ν Lenesta Sludge Disposals Ltd (1994) 1 AC 85 However, see also Cf 
Griffith ν Yorkshire Bank Pic (1994) 1 WLR1427, which seems inconsistent with the 
previous line of caselaw It is submitted that the decision of Morntt J in this case, 
that a second floating charge has priority if crystallising first, even if it was taken 
with notice of a negative pledge clause, must be wrong Neuberger J refused to 
follow it in Re Η & Κ Medway Ltd (1997) 1 WLR 1422 
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automatically infer notice of a restrictive clause contained in the charge 
document361. For this reason, usual practice is to include a note on any 
applicable restrictive clauses when registering the particulars of a floating 
charge at the Companies Registry. This will ensure that any person 
checking the Register will be made aware of the restriction. However, 
because restrictions on a chargor's power to deal with the charged assets 
are not among the details that are required to be filed under the 
Companies Act 1985, it will not serve as constructive notice to parties that 
are supposed to check the Register but have not done so362. Although there 
is no specific authority on this point, the same probably applies with 
respect to crystallisation clauses to the effect that the charge crystallises if 
the chargor takes steps to grant further security over the charged assets to 
a third party. Consequently, a subsequent security interest would still 
rank prior to a crystallised floating charge, unless the third party con­
cerned had actual notice of the crystallisation clause when he acquired his 
security363. 
281. A floating charge also ranks after a number of preferential credi­
tors364, including employees, social security creditors and, to a certain 
361 Wilson v. Kelland (1910) 2 Ch 306; English and Scottish Mercantile Investment Trust 
Company Ltd. v. Brunton (1892) 2 QB 700; G and Τ Earle Ltd. v. Hemsworth RDC 
(1928) 44 TLR 605 and Siebe Gorman & Co Ltd. v. Barclays Bank Ltd. (1979) 2 Lloyds 
Rep 142. 
362 See Goode, Legal Problems of Credit and Security, pp. 43-45 and, the same, 
Commercial Law, pp. 715-716; Pennington, Pennington's Company Law, p. 549; 
Gower/Prentice/Davies, Gower's Principles of Modem Company Law, p. 475 and 
Lightman/Moss, The Law of Receivers and Administra torsof Companies, pp. 53-54. 
However, See also Farrar/Hannigan, Farrar's Company Law, p. 640. 
363 Ferran, Company Law and Corporate Finance, pp. 532-533; Gough, Company 
Charges, pp. 252-256 and Goode, Legal Problems of Credit and Security, pp. 89-90. 
364 See section 386 of the Insolvency Act 1986 and schedule 6 to the Act. It should be 
noted that the Enterprise Act 2002 will, when it comes into force, remove the 
preferential status of certain Crown debts. However, the English government has 
indicated that it wishes the benefit of this abolition to go to unsecured creditors, not 
to the floating charge holder. The act therefore proposes a ring-fencing mechanism 
in cases where there is a floating charge. Pursuant to this mechanism, a receiver, 
liquidator or administrator will be required to set aside a prescribed percentage or 
percentages of the company's net property for distribution to unsecured creditors. 
Net property is defined as the amount of property which would, but for the ring-
fencing mechanism, be available for the floating charge holder and is thus intended 
to cover the floating charge realisations. The percentage(s) and further details are 
to be set out in secondary legislation. They were not yet available at the time of 
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extent, the tax authorities, if the assets of the chargor available for 
payment of all creditors are insufficient to meet their claims. This is the 
case regardless of any subsequent crystallisation of the charge365. 
282. Furthermore, an execution creditor who has levied execution against 
assets covered by a floating charge takes the proceeds of execution free of 
the charge, if the execution was completed before crystallisation of the 
charge366. This risk may be minimised by providing for automatic 
crystallisation of the charge in the event that a third party creditor 
attempts to levy execution. As opposed to a third party that obtained a 
subsequent interest, an ordinary execution creditor has no specific right 
to the company's assets and cannot plead the company's apparent 
authority in providing it with a proprietary interest therein. It is therefore 
held that a floating charge chargée will take priority over an execution 
creditor if the charge crystallises before the execution is completed367. 
283. Floating charges are subject to more stringent preference rules 
under the Insolvency Act 1986. Pursuant to section 245 of this act, a 
floating charge created within 12 months of a petition for an administra-
tion order, or the commencement of winding-up of the chargor company, 
is invalid if the chargor company was either insolvent368 at the time it gave 
the charge or became insolvent as a consequence of the transaction in 
connection with which the charge was created. An exception applies to the 
extent that the charge was created for value given at the same time or 
subsequent to creation of the charge. Value may, for example, consist of 
finalisation of this work. The Enterprise Act is expected to come into force early 
summer 2003. On further changes tha t will result from the Enterprise Act and which 
affect the interests of secured creditors, see 327. 
365 Sections 40(1), 175 and 251 of the Insolvency Act 1986. See also section 196(2) of the 
Companies Act 1985. 
366 Re Opera Ltd. (1891) 3 Ch 260; Robson v. Smith (1895) 2 Ch 118; Robinson v. 
Bumell's Vienna Bakery Company (1904) 2 KB 624; Norton v. Yates (1906) 1 KB112; 
Cairney v. Back (1906) 2 KB 746, Evans v. Rival Granite Quarries Ltd (1910) 2 KB 
979 and Heaton & Dugard Ltd. v. Cutting Bros Ltd (1925) 1 KB 655. 
367 See Lingard, Bank Security Documents, p. 166, Gough, Company Charges, 256; and 
Goode, Legal Problems of Credit and Security, p. 90. 
368 By virtue of sechon 123 of the Insolvency Act 1986, a company is deemed insolvent 
if it is proved to the satisfaction of the court that it is unable to pay its debts as they 
fall due or if the value of its assets is less than the amount of its liabilities, taking 
into account its contingent and prospective liabilities. 
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new loans but may also include the reduction of an existing debt of the 
chargor. If the floating charge was created in favour of a connected 
person369, the 12-month period is extended to 2 years. In that case, it is also 
immaterial whether the company was solvent at the time of creation of the 
charge. Pursuant to section 251 of the Insolvency Act 1986, section 245 of 
this act will apply regardless of any subsequent crystallisation of the 
floating charge. 
284. Finally, the debtor of receivables subjec t to a floating charge retains 
his right of set-off against the charged receivables, regardless of whether 
he has been notified of the floating charge (see 304). 
285. In view of these disadvantages, lenders will usually wish to take 
fixed security over as many assets as possible. 
Security over real property 
286. In order to understand the rules of law that apply to the creation of 
a security interest over real property, it is important to bear in mind that 
English law, strictly speaking, does not recognise the right of an in-
dividual to own land. English real property law is still based on a 
medieval system of tenure. Hence, the theory is that all land in England 
belongs to the Crown and the subject is allowed merely the use of it, by 
owning a proprietary right in the land, named an estate370. This theory 
extends to property that is connected with and therefore deemed part of 
the land, such as buildings371. 
287. Nowadays, there are only two forms of legal estate, the "estate in fee 
simple absolute in possession" and the "term of years absolute"372. The 
369 Pursuant to section 249 of the Insolvency Act 1986, this includes any director, 
shadow director or associate of the chargor. The term 'associate' is widely defined 
to include partners and a wide range of relatives, as well as anyone that controls at 
least one third of the voting power of the chargor company. 
370 Birks, P., English Private Law, volume 1, pp. 223-226; Penn/Wadsley, Penn & Shea: 
The Law relating to Domestic Banking, p. 606; Zwalve, Uruken Venema's Common 
Law & Civil Law, pp.100-106 and Bum, Cheshire and Bum's Modem Law of Real 
Property, pp. 25-35. 
371 Bum, Cheshire and Bum's Modem Law of Real Property, pp. 151-152. 
372 Section 1(1) of the Law of Property Act 1925. 
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former is usually abbreviated to "estate in fee simple"373. This type of estate 
perhaps comes closest to ownership as understood in continental juris­
dictions. The holder of an estate in fee simple owes no obligations to a 
superior tenant. His estate is unconditional and for an unlimited period 
of time. It can be freely transferred or passed under his will. The words "in 
possession" should not be taken too literally They refer either to actual 
possession or a right to receive rent or profits in respect of the property. 
A term of years absolute is a form of lease. The lessee is granted an 
exclusive right to use the land for a definite period of time. In return it 
owes certain obligations to the lessor374. Usually, the lessee has to pay rent. 
An estate in fee simple and a term of years absolute may both be subject 
to security. Realistically, however, it will only be worth taking security 
over a term of years if it is a long-term lease. Apart from freehold and 
leasehold estates, a number of other real interests in land are recognised 
under English law. These are, as a main rule, not valuable enough to be 
given as security and will not be dealt with in any further detail. 
288. Security over an estate in fee simple or term of years absolute 
(usually simply referred to as security over land or real property) may be 
given in the form of a legal mortgage, an equitable mortgage or an 
equitable charge. There is normally no need for the debtor to be able to 
deal with his land in the ordinary course of business, hence, security over 
real property will normally be fixed. The present rules of law relating to 
security over real property are very complex and can, in some instances, 
be ambiguous to such measure that they once induced the English judge 
Lord MacNaghten to make the observation that "no one, by the light of 
nature ever understood an English mortgage of real estate"375. 
289. Proposals have been made to simplify the law on this subject376 and 
the statutory rules with respect to the registration of mortgages and other 
interests m land have recently been revised completely. As a result of this 
operation, the Land Registration Act 1925 will be replaced by the Land 
373 Bum, Cheshire and Bum's Modern Law of Real Property, pp 165-168 and Perm/ 
Wadsley, Penn & Shea The Law relating to Domestic Banking, pp 606-607 
374 Bum, Cheshire and Bum's Modem Law of Real Property, pp 361-373 and Perm/ 
Wadsley, Penn & Shea, The Law Relating To Domestic Banking, ρ 607 
375 Samuel ν Jarrah Timber and Wood Paving Corporation (1904) AC 323 
376 See Land Mortgages, Law Commission Consultation Paper 1986 (99) 
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Registration Act 2002, the first parts of which are expected to be brought 
into force on 13 October 2003. The present position is outlined below. 
Relevant changes that will result from the new Land Registration Act 2002 
are indicated in footnotes377. 
290. According to section 85 paragraph 1 of the Law of Property Act 
1925, a legal mortgage of real property may be obtained either by way of 
a lease (or, in case of a term of years absolute, a sub-lease) or through a 
"charge by way of legal mortgage". Confusingly, both are sometimes also 
referred to as legal charges378. Mortgages by lease are obsolete379. The effect 
of a charge by way of legal mortgage is to provide a mortgagee with rights 
equivalent to those of a lessee380. Consequently, there is no real advantage 
to the mortgagee in taking a lease. The form of a charge by way of legal 
mortgage is simpler and more intelligible for a mortgagor. A charge by 
way of legal mortgage must be created by way of a deed381. Under English 
law, a deed is a document in writing, whereby it is clear on the face of it 
that it is intended to be a deed, and which is validly executed as a deed by 
one or more of the parties, and validly delivered382. The intention of 
having a document serve as a deed can simply be expressed by in­
corporating the word "deed" in the title of the document. A deed, as a rule, 
only needs to be executed by the party that undertakes obligations under 
377 Most standard works on real property do not yet take into account the changes that 
will result from the Land Registration Act 2002. A complete and systematic 
overview can be found in Harpum/Bignell, Registered Land, The New Law. 
378 See, for example, Clark, Fisher & Lightwood's Law of Mortgage, p. 60; Lingard, 
Bank Security Documents, p. 260 and Bum, Cheshire and Bum's Modem Law of 
Real Property, p. 727. 
379 See Farrar/Hanrugan, Farrar's Company Law, ρ 632; Penn/Wadsley, Perm & Shea: 
The Law relating to Domestic Banking, p. 615; Burn, Cheshire and Bum's Modem 
Law of Real Property, p. 727 and J.R. Lingard, Bank Security Documents, p. 260. 
Under the Land Registration Act 2002, it ceases to be possible to create a legal 
mortgage of registered land by lease or sub-lease. 
380 Law of Property Act 1925, section 87. 
381 Law of Property Act 1925, sections 52,85(1 ), 86(1 ) and Land Registration Act 1925, 
section 25(1). See further section 91 of the Land Registration Act 2002 According to 
this provision an electronic document can in the future also qualify as a deed, 
provided that it complies with a number of requirements. 
382 For a short treatise of the formal requirements that need to be met in order for a 
document to qualify as a deed, see G. Fuller, Corporate Borrowing, Law and 
Practice, Jordans, Bristol 1999, pp. 258-259. 
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it. This also applies to a deed of mortgage of real property383. Nowadays, 
delivery of the deed no longer needs to involve actual physical delivery 
of the document and an acknowledgement, by word or conduct, of the 
relevant party's intention to be immediately bound by the contents of the 
deed is sufficient384. 
291. A legal mortgage of registered land must be registered in the Land 
Register, in accordance with the Land Registration Act 1925, within two 
months after execution of the deed385. On registration the mortgagee must 
produce the land certificate, unless this is already lodged with the 
registrar (i.e. in the case of a second mortgage). On registration, the 
registrar keeps the land certificate and returns a charge certificate386. 
Pending registration and in the event that registration is not effected in 
time, the mortgage takes effect as an equitable mortgage387. A legal mort-
gage of unregistered land must either be registered in the Land Charges 
Register, in accordance with the Land Charges Act 1972, or be protected 
by deposit of the title deeds with the mortgagee388. In the absence of 
registration, the mortgage is void against any third party including a 
further mortgagee who, for valuable consideration, obtains an interest in 
the property or in a charge thereover389. In each case, the fact that the rele-
vant party may have notice of the mortgage is irrelevant390. Registration 
requirements under the Land Registration Act or Land Charges Act apply 
in addition to registration requirements that apply under the Companies 
Act 1985 (see 328)391. Most land is now registered. 
383 See section l(2)(b) of the Law of Property (Miscellaneous Provisions) Act 1989, 
which speaks of a deed being executed by one or more of the parties. 
384 See Beesly v. Hallwood Estates Ltd. (1960) 2 All ER 314; and Vincent v. Premo 
Enterprises (Voucher Sales) Ltd. (1969) 2 QB 609. 
385 Rule 3 of the Land Registration (Official Searches) Rules 1993. 
386 Under the Land Registration Act 2002, this procedure will gradually be replaced by 
a system of electronic conveyancing and charge certificates will be abolished. 
387 Section 26 of the Land Registration Act 1925 and section 7 of the Land Registration 
Act 2002. See also Barclays Bank Pic v. Zaroovabli (1997) 2 WLR 729. 
388 Clark, Fisher & Lightwood's Law of Mortgage, pp. 112-113 and Lingard, Bank 
Security Documents, p. 55. 
389 Land Charges Act 1972, sections 17(1) and 4(5). 
390 Law of Property Act 1925, section 199(1). 
391 This will, in principle, also remain the case under the Land Registration Act 2002. 
However, this act provides that rules may be made providing for the transmission 
of applications from the Land Registry to the Companies Registry (see section 121 
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292. An equitable mortgage of real property may be created in a number 
of ways392. On the basis of the rule that "equity looks on that as done 
which ought to be done," an undertaking to create a legal mortgage 
amounts to an equitable mortgage. The same applies in respect of an 
imperfect legal mortgage (i.e. a legal mortgage that has not been properly 
registered). An equitable mortgage may also be created by deposit of the 
land certificate or, in the case of unregistered land, title deeds to the 
mortgaged property, accompanied by a written recognition of the mort-
gage ("memorandum of deposit"). Where an equitable mortgage includes 
an undertaking to create a legal mortgage, it will qualify as a contract for 
the disposition of a real interest in land, under the Law of Property 
(Miscellaneous Provisions) Act 1989. Pursuant to section 2 of this act, it 
will therefore not be valid unless there is a written document signed by, 
or on behalf of, each party and incorporating either expressly, or by 
reference, all the terms that the parties have agreed. Even if not explicitly 
made, an undertaking to grant a legal mortgage would normally be 
implied from the fact that there is an imperfect legal mortgage or from the 
deposit of the title deeds with the mortgagee393. Section 2 of Law of 
Property (Miscellaneous Provisions) Act 1989 has been adopted to 
encourage parties to first seek legal advice when entering into these kinds 
of contracts394. The downside of this provision is that it can work as a 
hindrance to the creation of security in situations where it would make no 
sense to prevent parties from doing so (see, for example, 340 on the 
possible impact of this provision on equitable mortgages to a group of 
creditors). Where the parties clearly had no intention of creating a legal 
mortgage, the security would strictly amount to an equitable charge395. 
of the Land Registration Act 2002). When this power is exercised, it should become 
possible to make a combined application for registration. 
392 For an overview see Bum, Cheshire and Bum's Modem Law of Real Property, pp. 
729-731. 
393 See Carter v. Wake (1877) 4 Ch 605; Backhouse v. Carlton (1878) 8 Ch 444, and 
United Bank of Kuwait Pic v. Sahib (1996) 3 WLR 372. 
394 For a discussion of this provision and its rationale, see Furmston, Cheshire Fifoot & 
Furmston's law of Contract, pp. 246-248. It is not yet certain whether section 2 of the 
Law of Property (Miscellaneous Provisions) Act 1989 will be amended to allow for 
contracts to be made in electronic form. See further Harpum/Bignell, Registered 
Land, The New Law, pp. 152-154. 
395 Matthews v. Goodday (1862) 31 LJ Ch 282. See also Re Alton Corporation (1985) 
BCLC 27. 
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293. An equitable mortgage of registered land takes effect as a minor 
interest396. This means that it is capable of being defeated by any person 
that acquires an interest in the property for value, unless it is protected by 
a notice or caution on the Land Register, or deposit of the land certificate 
with the mortgagee397. A notice can be entered only if the mortgagee has 
the land certificate or where it is on deposit at the Land Registry. The 
effect of a notice is to give notice to any person who may acquire a real 
interest in the property. Consequently, anyone taking such an interest will 
do so subject to the right protected by the notice. If the land certificate is 
not held at the Registry and cannot be produced by the mortgagee, the 
mortgage can only be protected by way of a caution. A caution does not 
give priority against subsequent purchasers. It merely gives the cautioner 
the right to be notified by the Registrar so that he can make an objection 
if anyone tries to deal with the land in a way that would affect the 
Register, or if the registered owner of the estate tries to have the caution 
removed. If the cautioner cannot subsequently resolve his objection by 
agreement with the registered proprietor, the dispute is adjucated by the 
Registrar or the court. Thus, a caution only offers limited protection. The 
cautioner's objection may be dismissed. If the Registrar fails to warn the 
cautioner in time, the cautioner's right is lost, although it may then claim 
compensation from the Registrar398. An equitable mortgage of un-
registered land should either be registered in the Land Charges Register, 
in accordance with the Land Charges Act 1972, or be protected by deposit 
of the title deeds with the mortgagee. Failing this, the mortgage is void 
against any third party including a further mortgagee who, for valuable 
consideration, takes an interest in the real property399. In this case, it is 
irrelevant whether the third party had notice of the mortgage in some 
396 Land Registration Act 1925, section 106(2), as amended by the Administration of 
Justice Act 1977. 
397 Land Registration Act 1925, sections 106(2) and (3), as amended by the 
Administration of Justice Act 1977. 
398 For a further discussion of the effect of a notice or caution, see Penn/Wadsley, Perm 
& Shea: The Law relating to Domestic Banking, pp. 640-642. Under the Land 
Registration Act 2002 cautions against dealings are prospectively abolished. Instead, 
interests other than registered charges must be protected by a notice (sections 32-39 
of the Land Registration Act 2002), whilst restrictions will operate to restrict or 
prevent the registration of a disposition that does not comply with the terms of the 
restriction (sections 40-47 of the Land Registration Act 2002). See further 
Harpum/Bignell, Registered Land, The New Law, pp. 65-85. 
399 Land Charges Act 1972, sections 17(1) and 4(5). 
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other way400. Again, each of these registration requirements applies in 
addition to any registration requirements imposed under the Companies 
Act 1985 (see also 328). 
294. Some uncertainty exists as to whether equitable mortgages over an 
estate in fee simple, or term of years absolute, are also registrable as an 
estate contract, as referred to in section 2(C)(iv) of the Land Charges Act 
1972. If this is correct, this would make the equitable mortgage registrable, 
regardless of the fact that the mortgagee has obtained the land certificate 
or title deeds. Non-registration of an estate contract results in the mort-
gage being void against any person that has, for money or money's worth, 
acquired a legal interest in the real property401. The better view appears to 
be that it was not the intention of the legislator to bring equitable 
mortgages within the definition of an estate contract402. Sections 2(C)(i) 
and (iii) of the Land Charges Act, which deal with the registration of 
mortgages, deliberately deny the possibility of registration of mortgages 
where the mortgagee has possession of the title documents. In order to be 
on the safe side, ordinary practice is for the equitable mortgagee to both 
take possession of the title documents and register the mortgage403. 
295. An equitable charge over real property arises where, without any 
agreement to create a legal mortgage, the secured creditor is given a 
priority right to have his debt discharged out of the proceeds of the real 
property. The form of an equitable charge can be very simple. A simple 
written memorandum, indicating that the chargor intends his property to 
serve as security for a particular debt, suffices404. Since a charge merely 
involves the creation of a security interest and does not constitute a 
contract for the disposition of a real interest in land, such a memorandum 
requires only the signature of the chargor. Registration requirements are 
the same as those that apply to equitable mortgages405. 
400 Law of Property Act 1925, section 199(1). 
401 Land Charges Act 1972, section 4(6). See also Harpum/Bignell, Registered Land, 
The New Law p. 20 note 10. 
402 For a concise review, see Bum, Cheshire and Bum's Modem Law of Real Properly, 
pp. 789-791. 
403 See Fuller, Corporate Borrowing, Law and Practice, pp. 62-63. 
404 Cradock v. Scottish Provident Institution (1893) 69 LT 380 and London County and 
Westminster Bank v. Tompkins (1918) 1KB 515. 
405 See Fuller, Corporate Borrowing, Law and Practice, pp. 62-63. 
126 
Collective security arrangements under English law 
296. The main problem with an equitable mortgage or charge is the 
difficulty created for the secured creditor in obtaining a power to convey 
the legal estate to a purchaser if he wishes to enforce his security by way 
of a sale406. The reasoning is, that a person cannot transfer a better title 
than he owns. To overcome this difficulty, the secured creditor usually 
obtains a power of attorney from the debtor to convey the estate on his 
behalf. Such a power of attorney must be made by deed if it is to transfer 
legal title407. Provided that the power of attorney has been made irrevo-
cable, it will remain in place regardless of a subsequent bankruptcy of the 
grantor408. With respect to registered land, however, it is not clear whether 
an equitable mortgagee or chargée would be able to sell the legal estate at 
all as long as it has not acquired a legal mortgage of the estate409. Lenders 
will therefore prefer to take security over real property in the form of a 
legal mortgage. Where this is not possible, i.e. in case of future real 
property410, a lender will usually obtain an equitable mortgage, with an 
undertaking from the debtor to grant a legal mortgage if required by the 
lender. Such an undertaking is usually enhanced by a power of attorney 
to the lender to act on behalf of the debtor in executing any further docu-
ments and performing any further acts necessary to create and perfect a 
legal mortgage of the property411. 
297. Where security is taken over a lease, the lease contract should be 
checked to ensure that it does not prohibit assignment of the lease. If the 
lessee acts in violation of a contractual prohibition on assignment, the 
assignment is valid, but the lessor may be able to terminate the lease for 
breach of contract412. 
406 See Lingard, Bank Security Documents, pp. 259-260; Penn/Wadsley, Penn & Shea: 
The Law relating to Domestic Banking, pp. 629-630 and Cresswell, Encyclopaedia 
of Banking Law, no. E (585-586). 
407 Section 1 of the Powers of Attorney Act 1971 and section 52 of the Law of Property 
Act 1925. 
408 Powers of Attorney Act 1971, section 4. 
409 See sections 59(2) and 106(1) and 2(a) of the Land Registration Act 1925 and section 
52 of the Land Registration Act 2002. 
410 See Birks, P., English Private Law, volume 1, p. 419. 
411 Standard clauses to this effect can be found in the specimen debentures contained 
in part IV of Lingard's book on Bank Security Documents. 
412 Old Grovebury Manor Farm Ltd. v. W. Seymour Plant Sales and Hire Ltd. (no. 2) 
(1979) 3 All ER 504 and Governors of the Peabody Donation Fund v. Higgins (1983) 
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298. It is a matter of construction whether a prohibition on assignment 
also affects the creation of a mortgage or charge over a lease. According 
to caselaw, restrictions on assignment in a lease contract must be inter­
preted strictly413. Thus, a covenant prohibiting assignment or sub-letting 
of the property has been considered broken by a mortgage by sub-lease414, 
but not by a mere equitable mortgage or charge415. Although there is no 
decisive authority on this point, such a covenant will probably also not be 
broken by a charge by way of legal mortgage416. Professional drafters 
have, of course, taken account of the courts' approach towards restrictive 
covenants on assignment in lease documentation. As a result, these 
covenants will now usually explicitly extend to the creation of mortgages 
and charges. Even where this is not the case, the exercise by the secured 
creditor of its right to take possession of the property or of its power of 
sale may result in a breach of covenant under the lease. 
Security over movable assets 
299. Security over movable assets can, in principle, be obtained in the 
form of a legal or equitable mortgage, an equitable charge or a pledge. 
Mortgages over movable assets are uncommon in the context of an 
ordinary corporate loan. There is no material advantage for a creditor in 
taking a legal or equitable mortgage rather than a charge over movable 
assets in terms of priority or remedies417. As owner of the assets, a mort­
gagee may also be held liable for storage charges that are left unpaid by 
the debtor418. Since a pledge requires the pledgee to take possession of the 
assets, this type of security is not generally used as a means for companies 
3 AU ER 122. For a brief discussion on restrictive clauses in leases and their impact 
on security, see Paget/Hapgood/Levy, Paget's Law of Banking, pp. 598-601. 
413 Church v. Brown (1808) 15 Ves 258; Grove v. Portal (1902) 1 Ch 727 and Doed Pitt 
v. Hogg (1824) 4 Dow & Ry KB 226. 
414 Serjeant v. Nash, Field & Co (1903) 2 KB 304. 
415 Doed Pitt v. Hogg (1824) 4 Dow & Ry KB 226; Ex ρ Drake (1841) 1 Mont D & De G 
539; Crusoe d. Blencowe v. Bugby (1771) 3 WilsKB 234 and Grove v. Portal (1902) 
1 Ch 727. 
416 Gentle v. Faulkner (1900) 2 QB 267 and Grand Junction Co Ltd. v. Bates (1954) 2 All 
ER 385. 
417 See Proctor, in: Cross-Border Security, p. 438 and Lingard, Bank Security Docu­
ments, pp. 296-298. Compare also sections 22 and 24 of the Sale of Goods Act 1979. 
418 See Sewell v. Burdick (1884) 10 AC 74. See also Lingard, Bank Security Documents 
pp. 304-305. 
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to give security over their movable assets. This is different in trade 
finance, where a financier may take constructive possession of the goods 
by obtaining the bills of lading to the goods419. 
300. For the above reasons, standard security documentation will usually 
provide for an equitable charge over movable assets, which will be fixed 
or floating depending on whether the debtor is allowed to deal with the 
assets in the ordinary course of its business420. Where the security takes the 
form of a floating charge, this will have a number of disadvantages for the 
secured creditor (see 278). 
301. There are no specific formal requirements for the creation of a 
charge over movable assets. In practice, the charge is usually evidenced 
by a written agreement between the chargor and the chargée or a letter 
from the chargor to the bank, sometimes called a letter of hypothecation421. 
A charge over movable assets must be registered in accordance with the 
registration requirements set out in the Companies Act 1985 (see further 
328). 
Security over receivables 
302. Security over receivables may take three forms: that of a statutory 
("legal") mortgage, an equitable mortgage or an equitable charge. 
303. A mortgage of a receivable takes the form of an assignment of the 
receivable to the mortgagee, with the express or implied provision for 
reassignment on redemption of the mortgage debt422. If an assignment is 
to be recognised as a legal assignment, it must meet the requirements of 
section 136(1) of the Law of Property Act 1925. This section provides, that 
419 See Calnan, Taking Security in England, p. 20; Wood, Comparative law of Security 
and Guarantees, p. 28 and Paget/Hapgood/Levy, Paget's Law of Banking, pp. 560-
563. 
420 Re Cosslett (Contractors) Ltd. 2002 (1 ) All ER 292 and 1998 Ch 495. For a discussion 
of this case, see Sealy, CLJ 2002, pp. 281-284. 
421 For a short description of letters of hypothecation, see Mark Hapgood, Paget's Law 
of Banking, Butterworths, London 1996, p. 565. An example of a letter of hypothe-
cation can be found in part IV of Lingard's Bank Security Documents. 
422 See Goode, Legal Problems of Credit and Security, p. 110 and Snell/McGhee, Snell's 
equity, pp. 83-93. 
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the assignment must be absolute in form and not by way of a charge only 
and that it must be in writing, signed by the assignor and notified to the 
debtor of the assigned receivable. An assignment will be regarded as 
absolute, even if made for the purpose of granting security, provided that 
it confers a right to the assignee to demand payment from the debtor of 
the assigned receivable423. For an equitable assignment, a mere irrevocable 
undertaking by the assignor to assign the receivable to the assignee, 
suffices424. Where the security document provides that the receivables 
shall serve as security to the discharge of a secured debt but contains no 
promise to transfer title in the receivables to the secured creditor, this 
amounts to an equitable charge (see also 270). With the exception of an 
equitable assignment of an equitable interest, which must be in writing in 
order to be valid425, an equitable assignment or charge of receivables need 
not be in a particular form. Unsurprisingly, a creditor will usually still 
require the assignment to be in writing as proof of the security and in 
order to set out the further terms of the security. 
304. The strength of security taken over receivables depends not so much 
on the type of security created, but on whether the debtor of the 
receivables concerned has been notified of the security interest. If notice 
has been given to the debtor of the assigned receivable, there is no 
material difference between a legal and an equitable assignment of a 
receivable in terms of priority or remedies426. The main difference is that 
an equitable assignee cannot instigate proceedings to recover damages or 
obtain a perpetual injunction in respect of the assigned receivable, without 
joining the assignor as a party to the proceedings. However, failure to do 
so can be remedied during the proceedings and is not a ground for 
423 Durham Bros v. Robertson (1898) 1 QB 765; Tancred v. Delagoa Bay and East Africa 
Railway Company (1889) 23 QB 239; Hughes ν. Pump House Hotel Company (1902) 
2 KB 190; Palmer v. Carey (1926) AC 703 and Swiss Bank Corporation v. Lloyds 
Bank Ltd. (1982) AC 584. 
424 Tibbits v. George (1836) 5 Ad & E 107; Gurnell v. Gardner (1863) 4 Giff 626 and 
William Brandt's Sons & Co v. Dunlop Rubber Co Ltd. (1905) AC 454. 
425 Law of Property Act 1925, section 53(l)(c). 
426 See Goode, Legal Problems of Credit and Security, pp. 109 and 119. See also 
Harding Corp Ltd. v. Royal Bank of Canada (1980) 4 WWR 149; E. Pfeiffer 
Weinkellerei-Weinenkauf GmbH & Co v. Arbuthnot Factors Ltd. (1988) 1 WLR150 
and Compaq Computers Ltd. v. Abercom Group Ltd. (1991) BCC 484. 
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dismissal of the action427. As opposed to a legal or equitable assignment, 
a charge over a receivable does not make the chargée creditor of the 
charged receivable. Accordingly, a charge confers no right on the chargée 
to collect payment from the debtor of the charged receivable. It merely 
operates as an encumbrance entitling the chargée to have the receivable 
realised to the discharge of the secured debt, by the appointment of a 
receiver or an order of sale428. This may be remedied by including 
appropriate powers to the chargée in the charge document. Where this is 
done, there is no real difference between an equitable charge and an 
equitable assignment429. 
305. As long as the debtor of the assigned or charged receivable has not 
been notified, the security will be equitable and weaker in a number of 
respects. In the first place, the debtor will obtain a good discharge if he 
pays the original creditor430. It is not certain if the secured creditor will 
maintain a proprietary interest in the proceeds of the collected receivable. 
This depends on the circumstances of the case, which may be outside the 
creditor's control (see310below). Consequently, the secured creditor risks 
losing his security. In the case of a fixed charge, notification further 
prevents the debtor of the receivables from exercising any subsequent 
right of set-off with respect to the receivables431. It also serves to preserve 
priority. On the basis of the rule of Dearie v. Hall priority between 
competing interests in receivables goes to the first person to give notice of 
his interest to the debtor of the receivables432. The rule does not apply in 
respect of a prior assignment or fixed charge, which the person claiming 
427 Re Steel Wing Company (1921) 1 Ch 349; Performing Right Society Ltd. v. London 
Theatre of Varieties Ltd. (1924) AC 1 and Weddell v. J. A. Pearce & Major, (1987) 3 
All ER 624. See also Three Rivers D.C. v. Governor and Company of the Bank of 
England (1996) QB 292. 
428 Shea v. Moore (1894) IR 158; Swiss Bank Corporation v. Lloyds Bank Ltd. (1982) AC 
584 and Re Bank of Credit and Commerce International SA (no. 8) (1998) AC 214. 
See also Goode, Legal Problems of Credit and Security, p. 110 and Benzie, JIBL1999, 
pp. 342-344. 
429 See Calnan, Taking Security in England, p. 38. 
430 Brice v. Bannister (1878) 3 QBD 569 (CA). 
431 Roxburghe v. Cox (1881) 17 Ch 520 and Business Computers Ltd. v. Anglo-African 
Leasing Ltd. (1977) 2 All ER 741. See also Goode, Legal Problems of Credit and 
Security, 1988, pp. 165-167. 
432 (1828) 3 Russi. 
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priority knew existed at the time he acquired his interest433. It does, 
however, enable a secured creditor to secure priority over any third party 
interests in the receivables that may exist without his knowledge. 
306. Various circumstances may restrict a lender's choice of security over 
receivables in particular cases. 
307. In the prevalent case, where the borrower needs to use the cashflow 
generated by the receivables to finance its business, the maximum security 
available over a borrower's receivables will be a floating charge. Since the 
position of the secured creditor under a floating charge is weaker (see 
278), practice has been creative in drafting security documentation aimed 
at providing the creditor with fixed security over receivables to the 
maximum extent possible. From recent caselaw, it appears that the courts 
are not likely to be very lenient on this point. Regardless of what has been 
stipulated in the security document, the security will risk being 
characterised as a floating charge if, in reality, the borrower is free to deal 
with the receivables, or apply the proceeds derived from the receivables, 
without the consent of the secured creditor434. 
308. In the case of future receivables (see 266) or security over part as 
opposed to the whole of a debt435, it is not possible to give security by way 
of a legal assignment. The same applies where it is, for whatever reason, 
not possible or desirable to give notice to the debtor of the receivable 
concerned. If the assignee is also the debtor of the assigned claim, it is 
doubtful whether security in the form of a legal or equitable assignment 
is valid or would lead to the assigned debt being discharged436. An 
example of this is security given over a bank account whereby the 
433 Re Holmes (1885) 29 Ch 786 and Spencer v. Clarke (1878) 9 Ch 137. 
434 Re Brumark Investments Ltd. (2001) 2 AC 710. Whilst this judgement was rendered 
by the Privy Council for New Zealand, it is considered highly authoritative, par-
ticularly because it involved a number of leading members of the House of Lords. 
For a short review, see Elwes, ILP 2001, pp. 221-224 and McCormack, Comp Law 
2002, pp. 84-92. 
435 Re Steel Wing Company Ltd. (1921 ) 1 Ch 349; Williams v. Atlantic Assurance Com-
pany (1933) 1 KB 81; Walter and Sullivan Ltd. v. J Murphy & Sons Ltd. (1955) All ER 
843 and Ramses v. Hartley (1977) 2 All ER 673. 
436 See Goode, Legal Problems of Credit and Security, pp. 124-131; Oditah, JBL 1992, 
pp. 541-569; Shea, JIBL 1986, pp. 192-198; Calnan, LQR 1998, pp. 174-178 and 
Hughes, JIBFL 2001, pp. 103-107. 
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intended secured creditor is the account bank. The basic argument against 
this is that a person cannot owe a debt to himself. On the other hand, it 
can be maintained that where a legal or equitable assignment of a debt is 
made for security purposes, the assignee does not become full 'owner' of 
the assigned debt, since the assignor retains the right to redeem it by 
paying off the assignee. As of yet, there is no decisive authority on this 
point. The possibility to create a charge over a debt in favour of a person 
who is also the debtor of the charged claim has been the subject of a 
similar academic debate. However, the validity of such a charge (known 
as a charge-back) has meanwhile been explicitly recognised by the 
courts437. 
309. Care should be taken to ensure that the contract from which the 
relevant receivable arises does not contain a prohibition against assign-
ment of the receivable. It is uncertain whether this would result in the 
security being void, or merely have the effect of preventing the assignee 
from asserting any rights against the debtor. It has been argued that the 
assignment should be valid between the assignor and assignee, so that the 
latter retains a right to the proceeds, on the basis that the debtor has no 
interest in the application of the proceeds438. However, recent caselaw 
appears to support the view that an assignment in violation of a con-
tractual prohibition is not effective439. It is generally held that a prohibition 
on assignment does not affect the right to create a trust or a charge over 
the receivables, unless this is explicitly stated440. Such a prohibition will, 
however, inhibit enforcement of the security by way of sale. 
437 Re Bank of Credit and Commerce International SA (no. 8) (1998) AC 214. 
438 See Goode, MLR 1979, pp. 553-557 and Oditah, Legal Aspects of Receivables Finan-
cing, p. 262. See also J. McGhee, Snell's equity, pp. 105-106. 
439 Flood v. Shand (1997) CLC 588; Linden Gardens Trust Ltd. v. Lenesta Sludge 
Disposals Ltd. (1994) 1 AC 85, CA; Helstan Securities Ltd. v. Hertfordshire County 
Council (1978) 3 All E.R. 262. However, see also Don King Productions v. Warren 
2 (2000) Ch 291. See further Lingard, Bank Security Documents, p. 291 and 
Chitty/Beale, Chitty on Contracts, no. 20-042. 
440 See Don King Productions v. Warren 2 (2000) Ch 291. Compare also Safeguard 
Industrial Investments Ltd. v. National Westminster Bank Ltd. (1982) 1 All ER 449. 
See further Benzie, JIBL 1999, pp. 342-344. 
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310. As a main rule, a security interest in receivables automatically 
attaches to the collected proceeds441. An exception is made where the 
grantor of the security interest was free to deal with the receivables and 
mingle the proceeds with his own money. In that case, the security will be 
lost as soon as the relevant proceeds are mingled with the assignor or 
chargor's own money. Particular complications will present themselves if 
the proceeds become mixed with other money. Here, the rules set out 
under 367 apply. 
311. Where the receivables qualify as book debts within the meaning of 
section 396 of the Companies Act 1985, registration requirements as set 
out in this act will apply to security created by a company over its 
receivables. According to caselaw, a receivable will qualify as a book debt 
if it would be treated as such under normal accountancy practice442. On 
that basis, security by a company over its trade receivables is registrable 
as security over a book debt. However, accountancy practice does not 
normally treat the credit balances on a company's bank account as book 
debts. Although there is no decisive authority on this point, it would 
therefore seem that security over a company's bank account is not regis-
trable443, unless it is a floating charge or securing an issue of debentures 
(see 330). Because of the uncertainty on this point and because security 
over a bank account will often qualify as a floating charge, the security is 
usually submitted for registration just to be on the safe side. Current 
practice of the Companies Registry is to accept the particulars of security 
over bank accounts for registration, regardless of whether the security is 
fixed or floating444. 
441 Barclays Bank v. Willowbrook International (1987) 1 FTLR 386 and G.E. Crane Sales 
Pty. Ltd. v. Commissioner of Taxation (1971) 46 ALJR. 15. See also Gough, Company 
Charges^. 623 and Goode, Legal Problems of Credit and Security, pp. 116-118 and 
120. 
442 Shipley v. Marshall (1863) 14 CBNS 566 and Paul & Frank Ltd. v. Discount Bank 
(Overseas) Ltd. (1967) Ch 348. 
443 See Re Brightlife Ltd. (1987) Ch 200. However, see also Re Permanent Houses 
(Holdings) Ltd. (1989) 5 BCC 151; Re Bank of Credit and Commerce International 
SA (no. 8) (1998) AC 214 and Independent Automatic Sales Ltd. v. Knowles & Foster 
(1962) 3 All ER 27. 
444 Letter from the Companies Registration Office dated 6 August 1985. 
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Security over shares 
312. The way in which security may be created over shares depends very 
much on the type of shares and the nature of the issuing company. Special 
rules apply if the shares are held through the paperless electronic 
settlement system operated by CRESTCo445. It would go beyond the scope 
of this work to discuss the details of these rules. The following paragraphs 
summarise the main rules that apply with respect to the creation of 
security over registered shares or bearer shares not held in a depository/ 
clearing system. 
313. Security over registered shares can be created in the form of a legal 
or equitable mortgage or an equitable charge. An equitable charge over 
shares need not comply with any formal requirements. A simple 
agreement between the chargor and the chargée that the shares shall serve 
as security suffices. In practice lenders will normally not be satisfied with 
a mere agreement that the shares are given as security, but also require the 
delivery of share certificates446 and a signed share transfer form in order 
to facilitate a transfer of the shares on enforcement of the security. 
Depending on the further formalities fulfilled, this will amount to a legal 
or equitable mortgage of the shares. For a legal mortgage, the transfer 
form must provide for transfer of the shares to the mortgagee. This should 
be followed by registration of the mortgagee as owner of the shares in the 
shareholders register of the company and the issue of a new share 
certificate by the company to the mortgagee447. Provisions regarding the 
right of the mortgagor to have the shares re-transferred on repayment of 
the secured debt should be set out in the security document. Alternatively, 
the mortgagor may deliver its share certificates to the mortgagee and 
445 The trading and creation of security over shares under the CREST system is now 
regulated under the Uncertified Securities Regulations 2001. See further Morse, 
Palmer's Company Law, no. 6.707-6.721,6.802 and 6.803; and Warne/Elliot, Banking 
Litigation, pp. 183-188. 
446 A share certificate is not a negotiable instrument. It merely serves as prima facie 
evidence of legal title to the shares (section 186 of the Companies Act 1985). On 
transfer of the shares, the share certificate of the transferor is surrendered to the 
issuing company and the company issues a new share certificate to the transferee 
(section 185 of the Companies Act 1985). 
447 See sections 22(2) and 360 of the Companies Act 1985 and Farrar/Hannigan, Farrar's 
Company Law, p. 248. 
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execute the share transfer form in blank, with a power of attorney to the 
bank to complete it on enforcement of the security. This amounts to an 
equitable mortgage. A legal mortgage of shares cannot extend to future 
shares (see 266). 
314. The main advantage of a legal mortgage of equitable security relates 
to priority. As opposed to an equitable mortgagee, a legal mortgagee can 
also invoke his right against a third party who acquires a legal interest in 
the shares for value or a third party with a prior equitable interest in the 
shares of which he had no knowledge448. Furthermore, the legal mort-
gagee, as registered holder of the shares, is entitled to all rights against the 
issuing company pertaining to the shares, such as dividends, bonus shares 
and voting rights and to any information provided by the company to its 
shareholders. 
315. Against these advantages must be weighted the responsibilities and 
potential liabilities of share ownership. If shares covered by the legal 
mortgage represent a majority of the voting rights in the company, the 
company could be regarded a subsidiary of the mortgagee449. This may be 
prevented by stipulating that, other than necessary for the purpose of 
preserving the value of the security, the voting rights are only exercisable 
in accordance with the mortgagor's instructions until enforcement of the 
mortgage450. The lender could also require the shares to be registered in 
the name of a nominee that will hold the shares on its behalf451. However, 
this will only work if the nominee has actual discretion in exercising the 
voting rights452. If the mortgagee is entitled to exercise, or control the 
exercise of, one-third or more of the voting power at a general meeting of 
the issuing company, the mortgagee will be deemed 'connected with' the 
company for the purpose of the Insolvency Act 1986453. In that case, 
transactions between the mortgagee and the company may be subject to 
448 See Earl of Sheffield v. London Joint Stock Bank Ltd. (1888) 13 AC 333; Coleman v. 
London County and Westminster Bank Ltd. (1916) 2 Ch 353; Powell v. London and 
Provincial Bank (1893) 2 Ch 555, CA and Ireland v. Hart (1902) 1 Ch 522. 
449 Section 736 of the Companies Act 1985. 
450 Sections 736(A) paragraphs 2 and 7 of the Companies Act 1985. 
451 On nominee holdings, see Farrar/Hannigan, Farrar's Company Law, p. 238. 
452 Section 736(A)(6) of the Companies Act 1985. 
453 Sections 249 and 435(10) of the Insolvency Act 1986. 
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an increased risk of being avoided under the provisions of this act454. If it 
is intended that the mortgagor continue to exercise voting rights and 
receive dividends, a number of additional arrangements will be required, 
such as the provision of proxies and dividend mandate forms and the 
passing on of notices of meetings. Care must also be taken to ensure that 
the shares are fully paid up. Where this is not the case, the mortgagee, as 
registered shareholder, would be liable to meet calls on the shares. 
316. The mortgagor may resist a request for a full legal mortgage, 
because the need for registration of the transfer results in the disclosure 
to the company of its borrowing arrangements, which the mortgagor may 
prefer to remain confidential. Although lenders have different policies as 
to whether legal or equitable mortgages are taken over registered shares, 
there now appears to be a tendency towards taking an equitable rather 
than a legal mortgage for the reasons stated above. 
317. In the case of a private company, the articles of association often 
allow the directors of the company discretion to refuse registration of a 
transfer of shares. This may enable the directors to obstruct the creation 
of a legal mortgage or the enforcement of security over the shares through 
sale. In addition, the transfer of shares may be subject to pre-emption 
rules455. Restrictions on the transfer of shares are less common in the case 
of a public company. With respect to listed public companies, the listing 
rules of the London Stock Exchange require listed shares to be freely 
transferable456. 
318. Security over bearer shares is usually given by delivery of the 
relevant instruments to the creditor, or its nominee, and a memorandum 
of deposit signed by the grantor as proof that the shares have been given 
as security. If the memorandum expresses the intention that the creditor 
becomes the owner of the shares, the security will qualify as a legal 
mortgage. Where it does not do so, the security will amount to a pledge457. 
454 See sections 238 and 239 of the Insolvency Act 1986. 
455 For a discussion, see Farrar/Hannigan, Farrar's Company Law, pp. 239-245. 
456 Listing Rules of the London Stock Exchange, chapter 3, Conditions for Listing, rule 
3.15. 
457 See Perm Ac Shea: The Law relating to Domestic Banking, pp. 488-589. 
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319. A security interest over shares is not registrable under the Com-
panies Act 1985, unless it is in the form of a floating charge or given for 
the purpose of securing an issue of debentures. In practice, it is never-
theless often registered on the basis that it also covers dividends and is 
therefore registrable as a charge over book debts. This allows the secured 
creditor to benefit from the fact that registration provides notice of the 
security to certain third parties (see further 333). 
Security over other assets 
320. Security over order or bearer debt instruments generally takes the 
form of a legal mortgage or a pledge. In each case, the debt instruments 
are delivered and, in the case of order instruments, endorsed to the 
secured creditor or its nominee. Although it is also possible to give 
security in the form of an equitable mortgage or charge, this is not usually 
done. The primary reason for this is that equitable security over debt 
instruments is easily overridden by third parties that obtain a subsequent 
legal interest in the instruments458. Special rules apply to securities that are 
held in a depository/clearing system459. 
321. Security over a regis tered ship or aircraft should preferably be in the 
form of a legal mortgage. In order to qualify as such, the security must be 
created and registered in accordance with the Merchant Shipping Act 1995 
or, in case of aircraft, the Civil Aviation Act 1982 and the Mortgaging of 
Aircraft Order 1972. Special registration requirements apply under each 
of these acts. These are in addition to the registration requirements that 
apply pursuant to the Companies Act 1985 (see 328). A mortgage or 
charge over a ship or aircraft that does not comply with these require-
ments can have effect in equity, but is weaker in that it may be overridden 
by a subsequent legal interest, regardless of whether the security has been 
registered at the Companies Registry460. 
458 See Fuller, Corporate Borrowing, Law and Practice, pp. 65-66. 
459 See generally Wood, Comparative law of Security and Guarantees, pp. 72-91; Graaf, 
Euromarket Finance: Issues of Euromarket Securities and Syndica ted Eurocurrency 
Loans, pp. 97-112. See further Lingard, Bank Security Documents, Butterworths, 
London 1993, p. 275. 
460 See Black v. Williams (1895) 1 Ch 408; Barclay & Co Ltd. v. Poole (1907) 2 Ch 284 
with respect to ships and section 14(1 ) of the Mortgaging of Aircraft Order 1972 with 
respect to aircraft. 
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322. Rules applicable to security over insurance policies are similar to 
those that apply to receivables generally (see 302). Notice to the insurers 
is, in principle, not necessary in order for the security to be effective, but 
the security will be weaker (see 304-305). However, insurance policies 
commonly provide that a security interest over the policy is not binding 
on the insurer, unless notice of the interest is endorsed on the policy. In 
addition, it makes sense for the secured creditor to obtain a number of 
undertakings from the insurer in order to protect his rights, such as the 
right to be notified by the insurer if the insurance premium has not been 
paid. This allows him to effect payment to ensure continuance of the 
insurance. According to caselaw, an insurance policy does not constitute 
a book debt within the meaning of the Companies Act 1985461. Therefore, 
security over an insurance policy generally does not need to be registered 
at the Companies Registry (see further 330). Security over an asset does 
not automatically extend to insurance claims that result from damage or 
loss of the asset462. For this reason, and to ensure that the secured creditor's 
rights in respect of these claims are clearly defined, it is usual to have the 
security explicitly cover these claims. 
323. The formalities that apply to the creation of a security interest over 
an intellectual property right differ depending on the type of right 
concerned463. A fixed charge is usually preferable to an assignment. If an 
assignment is taken, the assignee will be responsible for registration of the 
intellectual property right and for any licences granted with respect 
thereto, whilst the assignor company will have no right to use the 
intellectual property right and cannot take action against an infringement. 
The assignee can provide the assignor with a licence to use the right. 
However, the assignor will, in that case, probably require an exclusive 
licence, which is tantamount to ownership, so that the security will be of 
limited value. This detour is not necessary if a charge is taken. In addition 
to registration, pursuant to specific legislation464, the security will, in most 
461 Paul & Frank Ltd. v. Discount Bank (Overseas) Ltd. (1967) Ch 348. 
462 See for example Halifax Building Society v. Keighley (1931 ) 2 KB 248 and Sinnott v. 
Bowden (1912) 2 Ch 414. 
463 See sections 30(6), 33(1) and 130(1) of the Patents Act 1977; sections 24 and 25 of the 
Trade Marks Act 1994; section 19 of the Registered Designs Act 1949 and sections 
90,176, 222 and 261 of the Copyright, Designs and Patents Act 1988. 
464 See section 33(3)(b) of the Patents Act 1977, section 25(2)(c) of the Trade Marks Act 
1994 and section 19(1) of the Registered Designs Act 1949. 
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cases, need to be registered in accordance with the provisions of the 
Companies Act 1985 (see 328). 
General security over a company's business 
324. Under English law a corporate debtor can also give security over all 
of its present and future assets by way of a general floating charge465. 
There are no specific formal requirements for the creation of such a 
floating charge. In practice, the chargor will be required to sign a security 
document that sets out the terms of the charge and serves as proof of the 
security. The description of the charged assets need not go into any detail. 
A mere provision that the company charges all of its present and future 
assets suffices. All floating charges must be registered in accordance with 
the provisions of the Companies Act 1985 (see 328). 
325. An important advantage of a floating charge that covers all, or 
substantially all, of the chargor's assets, has long been that it gives the 
chargée the right to appoint an administrative receiver466. The advantages 
of this are twofold. 
326. One, is that it allows the secured creditor to maximise the proceeds 
of his security by having the administrative receiver carry on the chargor's 
business and collect the proceeds for it. In doing so, the administrative 
receiver is considered to act on behalf of the chargor company467. The 
appointment of an administrative receiver can further be used to block the 
appointment of an administrator by the court under the Insolvency Act 
1986468. The main advantage of this is that the appointment of an 
administrator would cause the chargor company to become subject to a 
moratorium. This would bar the chargée from enforcing his security and 
from taking any legal proceedings against the chargor company without 
the consent of the administrator or leave of the court469. By appointing an 
465 For a concise review, see Farrar/Hannigan, Farrar's Company Law, pp. 632-640 and 
Wood, Comparative Law of Security and Guarantees, pp. 11-15. For a very detailed 
review, see WJ. Gough, Company Charges, pp. 85-443. 
466 Section 29(2)(b) of the Insolvency Act 1986 and Re Croftbell (1990) BCLC 844. 
467 Section 44 of the Insolvency Act 1986. 
468 Sections 9(3) and 10(2)(b) of the Insolvency Act 1986. 
469 Sections ll(3)(c) and (d) of the Insolvency Act 1986. 
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administrative receiver, the chargée will not get better priority, but it will 
be able to have a say in whether and when realisation of the security assets 
takes place. For these reasons, financiers often wish to combine fixed 
security with a general floating charge over all of the borrower's assets. A 
floating charge may even be created for the sole purpose of enabling the 
charger to forestall an administration order. A floating charge that is 
solely created for this purpose and does not impose any material 
restrictions on the charger in dealing with its assets, is called a lightweight 
or featherweight floating charge470. 
327. It should be noted, however, that new legislation has recently been 
adopted, which considerably restricts the right of holders of floating 
charges to appoint an administrative receiver471. Under the new legis-
lation, the holder of a full security package which includes a floating 
charge, will no longer be able to appoint an administrative receiver and 
prevent the making of an administration order, unless an exception 
applies. Exceptions are limited and primarily relate to charges granted in 
the context of certain capital market and project finance transactions472. 
Unless an exception applies, administration will therefore replace ad-
470 The validity of these charges has been recognised in Re Croftbell (1990) BCLC 844. 
For a short discussion, see Vinter, Project Finance, pp. 151-159. See also Oditah, JBL 
1991, pp. 49-56. 
471 Provisions to this effect are contained in the Enterprise Act 2002, which received 
royal assent on 7 November 2002 and is expected to be brought into force early 
summer 2003. The restrictions on the right of holders of floating charges to appoint 
an administrative receiver will not apply to security taken before the relevant 
provisions come into force. 
472 Accordingly, the Enterprise Act 2002 will not prevent the appointment of an 
administrative receiver in pursuance of an agreement, which (a) forms part of a 
capital market arrangement, whereby a party incurs, or is expected to incur, 
indebtedness of at least GBP 50 million and (b) which involves the issue of a capital 
market investment (as defined in the act). Other exceptions include project finance 
transactions where the project is a public-private partnership project or utility 
project (each as defined in the act) and involves step-in rights. There is also a more 
general project finance exception for finance transactions, whereby (a) the project 
company incurs, or is expected to incur, indebtedness of at least GBP 50 million for 
the purposes of carrying out the project and (b) where the project creditor has step-
in rights in respect of the project company. Step-in rights are defined as a con-
ditional entitlement of the creditor to assume sole or principal responsibility for 
carrying out all or part of the project, or the ability to make arrangements for the 
carrying out of all or part of the project. 
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minis tra tive receivership as the primary means of enforcing security in an 
insolvency situation. 
Registration requirements for security created by companies 
328. As a main rule, security created by a company must be registered 
in the Charges Register at the Companies Registry, under the provisions 
of the Companies Act 1985473. In addition, the company must keep its own 
register of security that has been granted by it, available for inspection by 
the public at its registered office474. The main reason for introducing a 
public register of security created by companies over their assets was to 
avoid the false appearance of creditworthiness of a company based upon 
the use and possession by the company of assets, which it had previously 
encumbered475. The Charges Register at the Companies Registry was not 
intended particularly to protect or confirm the priority of the registered 
security476, although it may have the effect of doing so. The impact of non-
registration on priority of security rights will be further dealt with below. 
329. The registration requirements set out in the Companies Act 1985 do 
not only apply to any company registered in England and Wales, but also 
to any foreign company that has an established place of business in 
England and Wales477. Since this is tested on a factual basis, it may be 
difficult to ascertain with certainty whether a particular foreign company 
should be regarded as falling within the scope of this provision. As a 
result, it is customary to request registration of any English law security 
created by a foreign company that would be registrable if given by an 
English company, even if the company only has a remote business 
connection with England and Wales. Although this will usually result in 
the application for registration being returned unregistered, it has been 
determined in Slavenburg's case478 that the registration requirements 
473 Sections 395-399 of the Companies Act 1985. 
474 Section 407 of the Companies Act 1985. 
475 See Parliamentary Debates, 4th series. Vol 84, col 1143 and Vol 87, cols 107-108. See 
also Re Yolland, Husson and Birkett Ltd. (1908) 1 Ch 152. 
476 See Gough, Company Charges, pp. 457-458. 
477 Sections 395 and 409 of the Companies Act 1985. 
478 NV Slavenburg's Bank v. Intercontinental Natural Resources Ltd. (1980) 1 All ER 
955. See also Re Oriel Ltd. (1984) BCLC 241; and Re Alton Corporation (1985) BCLC 
27. 
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under the Companies Act will, in that case, be deemed to have been 
complied with by the delivery of the request for registration to the 
Registrar. Accordingly, a filing like this is called a Slavenburg registration. 
330. The registration requirements of the Companies Act 1985 do not 
apply to pledges of movable assets or order or bearer debt instruments or 
to security over shares or insurance policies, unless the security qualifies 
as a floating charge or secures an issue of debentures479. The question as 
to what constitutes a debenture has so far been an open-ended one. 
According to caselaw, a debenture means a document which either creates 
a debt or acknowledges it480. According to section 744 of the Companies 
Act 1985, the term debenture includes, but is not limited to, debenture 
stock481, bonds and any other securities issued by a company. It is uncer­
tain whether a loan agreement should be considered to be a debenture482. 
If this is the case, a syndicated loan agreement may be regarded as an 
issue of debentures, on the basis that it represents a bundle of separate 
loans on the same terms483. The safe course is, therefore, to request 
registration of any security given in respect of a syndicated loan. 
331. There is some doubt as to whether the registration requirements 
under the Companies Act 1985 apply to security over credit balances on 
a company's bank account (see 311). The registra tion requirements also do 
not apply to any security created by a foreign company over assets that 
are held outside England and Wales, as long as they are not subsequently 
brought into Great Britain484. With respect to companies registered in 
479 Section 396 of the Companies Act 1985 contains an exhaustive list of security 
interests that must be registered 
480 Levy ν Abercorris Slate and Slab Company (1888) 37 Ch 260. 
481 Debenture stock is borrowed capital consolidated into one loan, whereby each 
lender has a certificate entitling him to a certain sum, being a portion of the loan. 
Instead of having fixed indivisible entitlements, certificate holders can transfer any 
of their stock in any amount (usually only in integral multiples of £1). On request, 
the borrower will issue a new certificate representing the aggregate amount owed 
to a lender. Debenture stock is usually in registered form, transferable by the exe­
cution of an instrument in writing and registered in a register kept by the borrower 
482 In support of this position, see Slavenburg's Bank v. Intercontinental Natural 
Resources (1980) 1 All E.R 955 and Berg, IFLR January 1991, pp. 27-32. However, 
See also Tennekoon, The Law and Regulation of International Finance, pp. 124-127. 
483 See Lrngard, Bank Security Documents, pp. 34 and 211. 
484 Slavenburg's Bank ν Intercontinental Natural Resources Ltd (1980) 1 All ER 955. 
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England and Wales, registration requirements apply, regardless of where 
the security assets are held485. 
332. A request for registration of a security interest must be delivered to 
the Companies Registry within twenty-one days after the date of its 
creation486. Registration is the duty of the company, but may be carried out 
by any person who is interested in the security487. In practice, the creditor 
in whose favour the security is created normally takes care of registration. 
333. Besides giving actual notice of the security interest to any person 
who searches the Register, registration also gives constructive notice to 
any person who ought reasonably to have checked the Register488. 
According to caselaw, the parties that must reasonably be expected to 
search the Register include those looking to obtain a subsequent security 
interest, but not a buyer of the assets in the ordinary course of business489. 
Failure to register a security interest in accordance with the requirements 
of the Companies Act 1985, will render the security void against the 
company's liquidator or administrator and against other creditors that 
have obtained and registered a security interest in the charged assets490. 
334. The Companies Act 1989 part IV provided for a new regime on the 
registration of security created by companies, as contained in the Com-
panies Act 1985. However, whilst this legislation was enacted by Parlia-
ment, its coming into force was postponed for an indefinite period 
pending further consideration, as it became clear that the new regime still 
485 Section 395 of the Companies Act 1985. 
486 Section 395(1) of the Companies Act 1985. 
487 Section 399 of the Companies Act. 
488 Re Standard Rotary Machine Company (1906) 95 LT 829 and Wilson v. Kelland 
(1910) 2 Ch 306. 
489 Feuer Leather Company v. Frank Johnson & Sons (1983) Com LR 12; and Goode, 
Legal Problems of Credit and Security, pp. 44-45. The introduction of Part IV of the 
Companies Act 1989 would have brought further clarification on this point, but it 
is now unlikely that this will be brought into effect. 
490 Section 395(1) of the Companies Act. See also Re Cardiff Workmen's Cottage 
Company Ltd. (1906) 2 Ch 627; Re Telomatic Ltd. (1994) 1 BCLC 90; Re Ayala 
Holdings Ltd. (1993) BCLC 256; Goode, Legal Problems of Credit and Security, p. 
40; Gough, Company Charges, p.740; and Farrar/Hannigan, Farrar's Company Law, 
p. 648. 
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had a number of serious flaws491. The Law Commission has recently 
published a new consultation paper on this subject492, but it is not certain 
when this will result in new legislation. 
2. Different forms of collective security arrangements under English 
law 
2.1 Introduction 
Two different types of collective security arrangements 
335. Under English law, a collective security arrangement may be 
structured in two ways493. Lenders may appoint a security agent to accept 
and hold the security on their behalf. Alternatively, parties may use a 
security trustee that obtains the security in its own name and agrees to 
hold it in trust for the lenders concerned. With respect to debt securities 
that will be listed on the London Stock Exchange, the Listing Rules of the 
London Stock Exchange require the interests of the holders of the 
securities to be represented by a trustee, with the exception of certain 
specialist debt securities494. 
336. Terminology used in documentation can sometimes be confusing. 
In syndicated loan documentation, for example, the person holding 
security on trust for a syndicate of banks is commonly referred to as the 
security agent and not as security trustee. This does not change the fact 
that the person acting as security agent is also a trustee in the eyes of the 
law, with respect to the security held in trust by it. Accordingly, the rules 
491 Proposals for Reform of Part XII of the Companies Act 1985 (DTI, 1994) For a 
comparison of the existing and the proposed new regime, see Farrar/Hannigan, 
Farrar's Company Law, pp. 641-662. See also Ferran/Mayo, JBL 1991, pp 152-159 
and McCormack, LM & CLQ 1990, pp. 520-546. 
492 Law Comrmssion's consultation paper. Registration of Security Interests: Company 
Charges and Property other than Land (no. 164), discussed by Sealy in CLN 
12/2002, pp. 1-4 
493 Lingard, Bank Security Documents, pp. 136 and 209-210. 
494 Listing Rules of the London Stock Exchange, chapter 13, Documents not requiring 
Prior Approval, rule 13.12 and chapter 23, Specialist Securities. Specialist debt 
securities are securities, which, because of their nature, are normally bought and 
traded by investors that are particularly knowledgeable in investment matters. 
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applicable to trusts will apply. These may be stricter than agency law in 
terms of the duty of care imposed on the trustee and the protection offered 
to beneficiaries. However, the fact that participants in syndicated loans are 
normally professional institutions and the limited degree of discretion 
which the security agent has in performing its tasks, will have the effect 
of limiting the security agent's responsibilities and, hence, its potential 
liability (see 387-390). To prevent confusion, the term "security agent" will 
only be used in this chapter for a person who manages security on behalf 
of a group of lenders, without a trust being created. However, it is im­
portant to note that practice is often less concerned with such conceptual 
legal distinctions. 
337. The next two paragraphs comprise a short description of the 
mechanics of English law collective security arrangements using a security 
agent or a security trustee and a discussion of the advantages and possible 
disadvantages of each type of arrangement. 
2.2 Collective security arrangements using a security agent 
Description of arrangement 
338. If use is made of a security agent, the security is vested in each 
individual lender495. The security agent can be appointed to accept, moni­
tor and, if necessary, enforce the security on behalf of the lenders in 
accordance with a prior contractual arrangement made between the 
lenders and the security agent. A provision that enables the agent to deal 
with the security in accordance with instructions of a defined majority of 
the lenders will be upheld under English law, provided that the powers 
of the agent are clearly defined to encompass the acts that are to be 
performed by it496. If the debtor is required to surrender documentation 
relating to the security assets, such as title deeds to real property and 
495 See Lingard, Bank Security Documents, pp. 136,209-210 and 363-385 (precedent for 
a composite debenture whereby security is given to a syndicate of banks through an 
agent) 
496 Re The Dominion of Canada Freehold Esta te and Timber Co Ltd. (1886) 55 LT 347; 
Follit v. Eddystone Granite Quarries (1892) 3 Ch 75; Hay ν The Swedish and 
Norwegian Rly Co Ltd. (1889) 5 TLR 460; Cox Moore v. Peruvian Corp Ltd. (1908) 
1 Ch 604; Re New York Taxicab Co Ltd. (1913) 1 Ch 1 and Re W H. Hutchinson and 
Sons Ltd. (1915) 31 TLR 324. 
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share certificates, these documents may be deposited with the security 
agent. In the case of a legal mortgage of registered shares, the agent could 
be registered as nominee for the lenders in the company's shareholders 
register, subject to an agreement that it shall exercise the voting rights 
pertaining to the shares in accordance with the lenders' instructions (see 
315). 
339. The person that is authorised to act as security agent may be a third 
party or one of the lenders concerned497. Since the security agent is not 
entitled to the security, it can be replaced without the need to transfer the 
security to the new agent. Replacement of the security agent can be made 
subject to majority approval of the lenders498. Despite these practical 
advantages, however, the use of a security agent may also give rise to 
quite a number of complications that are not so easily resolved. 
Complications when using a security agent 
(i) Requirement to name and register the secured creditors 
340. Provided it is duly authorised (see 359), the security agent will be 
a able to execute the security documentation on behalf of the secured 
creditors without the need to name each creditor as a party to the security 
document499. An exception to this rule arguably exists in relation to an 
equitable mortgage of real property. By virtue of section 2 of the Law of 
Property (Miscellaneous Provisions) Act 1989, such a mortgage must be 
in the form of a written document, which is explicitly required to be 
signed by or on behalf of each party (see also 292). Although there is no 
497 See Wood, International Loans, Bonds and Securities Regulation, pp. 190-197, 
Gabriel, Legal Aspects of Syndicated Loans, pp. 171-173 and Penn/Shea/Arora, The 
Law and Practice of International Banking, volume 2, pp 133-134 on rules with 
respect to conflicts of interests affecting syndicate agents and provisions to protect 
a syndicate agent or trustee in case of a conflict of interest. See also Reynolds, 
Bowstead and Reynolds on Agency, no. 2-013,2-014,6-57 and 6-60 (on the capacity 
of an agent to act for parties to a transaction including himself). Compare also New 
Zealand Netherlands Society "Oranje" Inc. v. Kuys (1973) 1 WLR 1126 and Moody 
v. Cox and Hatt (1917) 2 Ch 71. 
498 For standard provisions on the replacement of an agent under a syndicated loan, see 
Wood, International Loans, Bonds and Securities Regulation, p. 441. 
499 Reynolds, Bowstead and Reynolds on Agency, no. 8-001 to 8-002 and Furmston, 
Cheshire Fifoot & Furmston's law of Contract, pp.540-543. See also section 56(1) of 
the Law of Property Act 1925 on deeds conferring an interest in land. 
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decisive authority on this point, it has been suggested that this provision 
could be considered to imply that each party to the mortgage should be 
named in the mortgage document, in the absence of which the mortgage 
could be void for non-compliance with this provision500. 
341. Complications may also arise with respect to registering the 
security. Pursuant to section 401 of the Companies Act 1985, the name of 
the person entitled to the security is one of the particulars that must be 
submitted for registration at the Companies registry501. In the case of a 
mortgage of registered land, the name of the person in whose favour the 
mortgage is made must also be registered in the Land Register502. Non-
registration weakens the security in a number of respects (see 333). 
(it) Maximum number of secured creditors in case of a legal mortgage of real 
property 
342. Pursuant to the Law of Property Act 1925, a legal mortgage of real 
property cannot be granted to more than four co-mortgagees503. 
(Hi) Requirements that must be fulfilled to transfer security 
343. Various formalities may need to be fulfilled in order to effect the 
transfer of a security interest under English law504. This is particularly the 
case with security over real property. 
344. Where the transfer of security has been agreed, but the formalities 
for transfer have not been fulfilled, the transferee will not be left empty-
handed. In that case, the transferor will be deemed to hold the security in 
trust for the transferee. Accordingly, the transferee will have a proprietary 
interest in the proceeds of the security (see also 367), but the right to 
enforce the security remains with the transferor505. The situation where a 
former lender that has sold its loan would still need to be involved in the 
500 See Reynolds, Bowstead and Reynolds on Agency, no. 8-004. 
501 For a brief review, see Cresswell, Encyclopaedia of Banking Law, no. E(1107). 
502 Section 26(1) of the Land Registration Act 1925. 
503 Sections 34-36 of the Law of Property Act 1925. See also section 34 of the Trustee Act 
1925. 
504 For a further discussion, see Goode, Commercial Law, pp. 693-697. 
505 Morley v. Morley (1855) DGM & G 610; Whiteley v. Delaney (1914) AC 132; Re Rose 
(1952) 1 All ER 1217; Lever Finance Ltd. v. Trustee of Property of Needleman (1956) 
2 All ER 378 and Mascall v. Mascall (1985) 50 PP & CR 119. 
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enforcement of the security, is unattractive. An incomplete transfer of 
security may also put the transferee in a more vulnerable position if the 
transferor subsequently assigns or charges the security to a third party506. 
The transferee will therefore wish to ensure that applicable formal require-
ments are met, so that transfer of the security is duly completed. 
345. Formalities that apply to the transfer of security are briefly as 
follows. The transfer of a registered security interest over registered land 
requires a deed between the transferor and the transferee and must be 
completed by registration of the transferee as the new mortgagee507. The 
transfer of a legal mortgage of unregistered land must also be effected by 
way of a deed, but re-registration of the mortgage in the name of the 
transferee is not necessary508. The transfer of an equitable mortgage of real 
property must be in the form of a written document, signed by or on 
behalf of the transferor and the transferee, in order to meet the require-
ments of section 2 of the Law of Property (Miscellaneous Provisions) Act 
1989 (see also 292 and 340). If the security consists of an assignment of 
receivables, the receivables will need to be assigned from the transferor to 
the transferee. If the assignment is to constitute a legal assignment, it must 
meet the requirements of section 136(1) of the Law of Property Act 1925 
(see 303). In the case of a legal mortgage of registered shares, the share 
certificate and transfer form should be made out in the name of the 
transferee, followed by registration of the transferee as the new share-
holder in the company's shareholders register. Where the security is in the 
form of an equitable mortgage, the share certificate should be handed over 
to the transferee, together with the signed share transfer form issued in 
blank (see 313). These formalities can be avoided if the agent is made to 
hold the shares as nominee for the lenders (see 315). No formal require-
ments apply in relation to the transfer of equitable charges. The transfer 
of a security interest that is registrable under the Companies Act 1985, 
does not need to be recorded at the Companies Registry509. 
506 For a discussion of priority issues arising as a result of double dealing following the 
incomplete transfer of a mortgage. See Ferran, Mortgage Securitisation: Legal 
Aspects, pp. 45-51. 
507 Sections 52 of the Law of Property Act 1925 and 33(2) of the Land Registration Act 
1925 (see further note 381). 
508 See Cresswell, Encyclopaedia of Banking Law, no. E(355). 
509 See Gough, Company Charges, pp. 463-464 and 697. 
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346. Where a person other than the debtor has granted security, the rules 
relating to guarantees will apply510. This means that the third party must 
have agreed in the security document that the security shall be 
transferable. Failing this, the security will no longer cover the secured 
claims if these are transferred511. 
(iv) Problems with all monies security if secured debt is transferred 
347. Under English law, the fact that security secures all monies owed to 
a lender does not make the security non-transferable. However, all monies 
security will not operate to secure debts owed to a transferee, other than 
the debt transferred, nor will a debt that is assigned to a creditor who has 
taken all monies security become secured by such security. In the words 
of Brooking J. in Re Clark's Refrigerated Transport Pty Limited: 
"It does seem strange that a man may lock up his counting-house and go home for 
the night, in the comfortable knowledge that his only secured creditor is his banker, 
to whom he owes a trifling sum secured by the usual boundless bank instrument, 
and unlock the door in the morning to find that, by virtue of assignments of the 
large but unsecured debts owed by him to his fellow merchants, and indeed to the 
butcher and baker and the candlestick maker, all his unsecured debts have gone to 
feed his banker's insatiable security, so that every one of his debts is now 
secured." 
348. This is different only if the debtor expressly concurred in transfer 
and agreed that the security would operate in that way. A subsequent 
agreement to this effect amounts to a new security interest created on the 
date of the transfer513. The transferee should further bear in mind that the 
security will, unless otherwise agreed, continue to secure other debts that 
may arise out of the debtor's dealings with the transferor, leaving him a 
smaller piece of the pie. 
510 See further Lingard, Bank Security Documents, pp. 221-254. 
511 First national Finance Corporation Ltd. v. Goodman (1983) BCLC 203. 
512 (1982) VR 989 at 595-596. 
513 For a more detailed discussion, see Burgess, JBL 1996, pp. 247-253. See also 
Cresswell, Encyclopaedia of Banking Law, no. E(357) and Perm & Shea: The Law 
relating to Domestic Banking, pp. 633-634. 
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(v) Security not covering loans traded by novation 
349. Under English law syndicated loan facilities, loan participations are 
often traded through novation rather than assignment514. Where a loan is 
sold by novation, the loan agreement with the selling bank is extinguished 
and replaced by a new loan agreement with the buying bank upon the 
same terms515. Novation requires the agreement of all parties to the con-
tract. To facilitate the procedure, syndicated loan documentation usually 
contains a standard form novation certificate and a provision that enables 
the facility agent to agree to any novation on behalf all parties, other than 
the selling bank. Where this is the case, the novation certificate only needs 
to be signed by the selling bank, the buying bank and the agent. Novation 
is convenient for a number of reasons, but can have a serious impact on 
security granted for the loan. This is further discussed below. 
350. The principal reason for selling loan participations by novation is 
that English law does not provide a proper tool for transferring obli-
gations under a contract. It is possible to assign the rights under a con-
tract, but not the obligations516. Consequently, novation is the only proper 
method to effect the sale of a loan participation that comprises a further 
commitment to lend, so that this commitment is removed from the selling 
banks balance sheet and no longer included in its capital ratio517. A 
commitment to grant further loans may exist because the loan concerned 
has not yet been fully drawn, but may also result from the fact that the 
loan takes the form of a revolving credit519 or has a multi-currency 
514 See Lingard, Bank Security Documents, p. 214; Wood, International Loans, Bonds 
and Securities Regulation, pp. 114-115; Graaf, Euromarket Finance: Issues of 
Euromarket Securities and Syndicated Eurocurrency Loans, pp. 371-372 and 378-
379; Lingard, Tolley's Commercial Loan Agreements, pp. 78-81; Hughes, JIBFL1997, 
pp. 75-78 and 160-164; Barratt, JIBL 1998, pp. 50-57, the same, JIBFL 1993, pp. 110-
116 and Norton Rose, IFLR May 1986, pp. 26-31. 
515 Compare: Tatlock v. Harris (1789) 3 Term Rep 182; Scarf v. Jardine (1882) 7 AC 345; 
Re United Railways of Havana and Regia Warehouses Ltd. (1960) 2 All ER 332 and 
Tito v. Waddell (no. 2) (1977) Ch 106. 
516 Tolhurst v. Associated Portland Cement Manufacturers (1900) Ltd. (1902) 2 KB 660. 
See also, generally: Furmston, Cheshire Fifoot & Furmston's law of Contract, pp. 
580-584; Birks, P., English Private Law, volume 2, p. 122, and, more specifically: 
Wood, International Loans, Bonds and Securities Regulation, pp. 107 and 114. 
517 The UK rules on capital adequacy treatment of loan transfers are set out in Chapter 
SE of the Financial Services Authority's Handbook. 
518 Under a revolving credit facility, the borrower is allowed to re-borrow the amounts 
repaid up to a stated maximum commitment of the banks. 
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option519. Even where there is no further commitment to lend, lenders 
under a syndicated loan may prefer to trade their loan participations by 
novation. Pursuant to novation, the selling bank is automatically released 
from any other obligations that it may have under the loan agreement, 
such as the obligation to indemnify the facility agent for any costs made 
in relation to the fulfilment of its duties. Novation further ensures that the 
buying bank obtains the benefit of the loan agreement, even where the 
change of lender would entail an increase of the borrower's burden, for 
example, because it gives rise to an obligation to pay additional sums 
under increased costs or tax clauses in the loan agreement, due to 
circumstances particular to the buying bank. Novation will also prevent 
the borrower from exercising against the new lender any rights of set-off, 
counter-claim or other defences that it had against the selling bank. All 
this cannot, or not so easily, be achieved through an assignment520. Finally, 
the transfer of a loan participation by assignment may lead to the 
imposition of a stamp duty. This is not the case with novation, since the 
latter amounts to a substitution, not a transfer of the sold loan partici-
pation521. 
351. Novation results in the release of the debt owed by the borrower to 
the selling bank and the creation of a new debt to the buying bank in the 
same amount. The buying bank cannot be regarded as legal successor of 
the selling bank, nor can it subsequently become a party to existing 
security by ratifying the acceptance of that security on its behalf (see 360). 
Security would therefore need to be re-created in favour of each new 
lender who acquires a loan participation through novation, to ensure that 
the new lender has the benefit of the security522. Besides this being 
519 A multi-currency option enables the borrower to switch the currency of a loan at the 
end of each interest period by repaying the existing loan and then re-borrowing an 
equivalent amount in another currency. The loan agreement normally defines the 
currencies from which the borrower is allowed to choose. 
520 For a discussion of the advantages and disadvantages of novation as a method of 
selling loan participations, see the literature referred to in note 514. 
521 For a short survey, see Talbot, Practical Lending and Security Precedents, sections 
1-1 to 1-8 and Fuller, Corporate Borrowing, Law and Practice, pp. 237-239. For the 
United Kingdom, this problem has now largely gone away, except perhaps in 
relation to sovereign debt. 
522 This appears to be the prevailing view, although opinions seem to differ somewhat 
with respect to the exact effect that novation has on security. See Lingard, Bank 
Security Documents, Butterworths, London 1993, p. 214 ("novation may cause the 
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cumbersome and costly, the new security will be weaker in priority523. It 
might also run an increased risk of being avoided under insolvency laws, 
because it was created at a later date524. 
352. Priorities may be re-arranged through an inter-creditor agree-
ment525. The main flaw of an inter-creditor agreement is that it does not 
have effect vis-à-vis third parties. Hence, a buying bank may still rank 
after third parties who obtained a security interest in the same assets 
before its security interest was created. Taking a negative pledge526 from 
priority of security to be lost") without indicating precisely why this is so; same 
author, Tolley's Commercial Loan Agreements, pp. 78-81 ("priority of security may 
be lost"); Wood, International Loans, Bonds and Securities Regulation, p. 115 ("The 
novation operates as the creation of a new debt in favour of a new creditor - the 
participant who was not identified at the time the loan agreement was originally 
entered into. The old debt is cancelled. Hence any guarantee or security might 
lapse"); Barrati, JIBFL 1993, ρ 115 ("As novation extinguishes an existing debt and 
replaces that debt with a new one, new security documents may have to be executed 
when this approach is adopted") and Norton Rose (no author specified), IFLR May 
1986, pp. 30-31 (similar view) The exact theory behind the problem is not usually 
dealt with in much detail. This is understandable if one bears in mind that, under 
English law, the whole problem can be easily circumvented by using a security 
trustee (see 364). It seems, however, that the problem ultimately does not so much 
consist in the fact that a novation amounts to a discharge of old debt and the 
creation of new debt. After all, it is possible under English law to give security for 
future debt (see 267) and the presumption made in Clayton's case, that the secured 
debt is reduced in case of a repayment, can be rebutted by providing that the 
security shall be continuing (see 267). Rather, the cause of difficulty appears to be 
that the new creditor was not a party to the security on day one and cannot be 
regarded as legal successor of the original secured creditor. For the effect that 
novation has on Dutch law security, see 181 For the position under German law, see 
505-508. 
523 For the general rule that security interests rank in order of creation, see Beckett v. 
Cordley (1784) 1 Bro CC 353; Jones v. Jones (1838) 8 Sim 633; Wilmot v. Pike (1845) 
5 Hare 14; Re Samuel Allen & Sons Ltd. (1907) 1 Ch 575 and Barclays Bank Ltd. v. 
Bird (1954) 1 Ch 274 
524 Sections 238-241 (fraudulent preferences and transactions at an undervalue) and 245 
(avoidance of floating charges) of the Insolvency Act 1986 
525 On the subject of contractual rearrangement of the priority of secured debt, see 
Cheah Theam Swee ν Equiticorp Finance Group (1992) 1 AC 472; Re Portbase 
Clothing Ltd. (1993) Ch 388 and Waters v. Widdows (1984) VR 503. See further 
Ferran, Company Law and Corporate Finance, pp. 545-564; Clark, Fisher & 
Lightwood's Law of Mortgage, p. 672,740-741; Gough, Company Charges, pp. 1095-
1103 and Lingard, Bank Security Documents, pp. 341-341 and 438-446 (example of 
a priorities deed). 
526 See also 279-280 and note 360. 
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the borrower diminishes this risk527. In practice, the fact that a breach of 
its negative pledge will constitute an event of default, entitling the lender 
to demand immediate repayment of the loan, will in many cases be 
enough to keep a borrower from granting further security to other 
creditors. However, it remains that a negative pledge is nothing more than 
a contractual undertaking of the borrower. Accordingly, it cannot 
normally be invoked against a third party and the most a lender can hope 
to claim are damages for the tort of inducing breach of contract. In order 
for such a claim to be successful, the third party must have known of the 
negative pledge or recklessly closed his eyes to it528. It will usually be 
difficult to prove this. 
353. The problems with novating secured loan participations is one of 
the main reasons that banks use a security trustee in secured syndicated 
loan transactions. Where this is, for some reason, not possible, for example 
because security is taken in a jurisdiction that does not recognise the 
trustee's title to the security (compare 251 -255 and 549-554), a combination 
of assignment and novation may provide a solution529. The selling bank, 
in this case, assigns its rights in outstanding loans and security, and is 
released from its obligations under the loan agreement, including the 
commitment to participate in future loans. The buying bank accepts the 
assignment and assumes the same obligations. Provided the secured debt 
is defined sufficiently wide to secure the claims of the buying bank, this 
technique will enable the buying bank to obtain the benefit of the security. 
354. Yet, the impact of novation on security can still be unwieldy, even 
where these techniques are used. 
355. This has to do with the way English law priority rules work with 
respect to security interests securing future advances. Under English law, 
the general rule is that the continuing first priority ranking of a security 
interest securing further advances, terminates upon the receipt of notice 
527 See Goode, Legal Problems of Credit and Security, pp. 22-23, Wood, International 
Loans, Bonds and Securities Regulation, pp. 38-41 and Perm & Shea. The Law 
relating to Domestic Banking, pp. 562 and 581-582. 
528 Swiss Bank Corporation v. Lloyds Bank Ltd. (1982) AC 548. 
529 For a short discussion of this technique, see Talbot, Practical Lending and Security 
Precedents, sechon 1-4. 
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of the creation of a subsequent security interest. Notice may be inferred 
from registration. At the time of notice, the first priority ranking continues 
to apply only to advances that were outstanding at that time. Further 
advances made will still be covered by the security, but will be postponed 
to the second security. An exception to this rule usually applies where the 
first secured creditor was under an obligation to make the further 
advances at the time the second security interest was created. In that case, 
the first secured creditor can continue to make further advances, which 
rank prior to the subsequent security. This is referred to as "tacking"530. In 
the case of novation, the buying bank does not take over the selling banks 
prior commitment to lend. On this basis, it could be argued that any loans 
granted by the buying bank pursuant, to its own new commitment, 
should rank after third party security interests that; (i) were created prior 
to the novation and, (ii) of which the buying bank had actual or con-
structive notice at the time it entered into the loan agreement. 
356. There is an element of unfairness in the strict application of tacking 
rules in this instance. Unless the loan is increased, the mere sale of a loan 
by novation does not prejudice the interests of the second secured 
creditor. The amount of the competing claim has not changed, merely the 
identity of the competitor and there seems to be no reason why the second 
secured creditor should get a bonus as a result of the technical im-
plications of the sale of a prior loan facility by novation. Still, it is difficult 
to get round the fact that the buying bank's commitment to lend is a new 
one that is voluntarily assumed. In cases where the buying bank's right to 
tack would turn on the existence of a prior commitment, it is not clear how 
it could exercise such right on basis of the selling bank's extinguished 
obligation to lend. 
530 On the subject of priority of security in relation to future advances and the doctrine 
of tacking, see Hopkinson v. Rolt (1861) HLC 514; West v. Williams (1899) 1 Ch 132; 
Deeley v. Llloyds Bank Ltd. (1912) AC 756 and Siebe Gorman & Co Ltd. v. Barclays 
Bank Ltd. (1979) 2 Lloyds Rep 142. See also section 94 of the Law of Property Act 
1925 and section 30 of the Land Registration Act 1925. Under the new Land 
Registration Act 2002 (see 289), it will become possible to protect priority in relation 
to further advances, by registering an agreed maximum sum for which a mortgage 
shall stand as security. The mortgage then has priority over any subsequent 
mortgage until tha t maximum sum is reached (section 49(4) of the Land Registra tion 
Act 2002). The provision only applies to mortgages over registered land. See further 
Harpum/Bignell, Registered Land, The New Law, pp. 104-105. 
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357. Tacking is a complex area of the law and the above is just an outline. 
A detailed discussion of English law priority rules and the right to tack 
would go beyond the scope of this study531. There is authority that a 
negative pledge532 in the security document will permit the tacking of 
further advances, but only if the other secured creditor had notice of the 
negative pledge533. A negative pledge may therefore work to diminish the 
risk, but not erase it (see also 352). For the buying bank, the surest way to 
prevent an unpleasant surprise is to search the Register before it assumes 
a commitment to lend. 
(vi) Security cannot cover new loans made by new lenders 
358. For similar reasons as discussed above under (v) in relation to 
novation, security granted to lenders through a security agent cannot 
cover new loans made by new lenders. 
(vii) Authority of the security agent to act on behalf of the lenders 
359. Each lender must duly authorise the security agent, in order to 
enable it to act on its behalf. As a general rule, there are no formal require-
ments to the appointment of an agent534. An exception applies if the 
security document is in the form of a deed. In that case, authorisation of 
the agent to execute the security document on behalf of the secured 
creditors must also be given in the form of a deed, signed by the 
represented creditors535. This is the case with a legal mortgage over real 
property (see 290). 
360. If the security agent was not duly authorised to act on behalf of a 
lender when it entered into the transaction, the authorisation may be 
given afterwards through ratification. Ratification is subject to the same 
formal requirements as the appointment of an agent536. Ratification has a 
531 For a detailed review, see Gough, Company Charges, pp. 906-915 and Goode, Legal 
Problems of Credit and Security, pp. 81-84. For a more concise discussion, see Birks, 
P., English Private Law, volume 1, pp. 451-453. 
532 See 279-280 and note 360. 
533 Siebe Gorman & Co Ltd. v. Barclays Bank Ltd. (1979) 2 Lloyds Rep 142. 
534 See Reynolds, Bowstead and Reynolds on Agency, no. 2-035 and 2-036. 
535 Powers of Attorney Act 1971 sections 1 and 7. See also Powell v. London and 
Provincial Bank (1893) 2 Ch 555. 
536 Hunter v. Parker (1840) 7 M & W 322; Athy Guardians v. Murphy (1986) 1 IR 65. See 
further Reynolds, Bowstead and Reynolds on Agency, no. 2-080. 
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retroactive effect537. On ratification, the ratifying lender will be deemed to 
have been a party to the transaction from the date of execution by the 
agent. There are, however, two important limitations to this rule. The first 
is that only a person on whose behalf the act was purported to be 
performed at the time, can ratify an act performed by an agent without 
authority538. The second is that ratification cannot be invoked where this 
would prejudicially affect the interest of a third party539. Hence, ratifica-
tion does not provide an inroad for new lenders to get the benefit of 
existing security by appointing the security agent as their agent after the 
security documentation has been signed. At best, new security may be 
created in their favour (see 351). 
361. Under English law, the authority of an agent may, as a rule, be 
revoked540 by the principal and terminates automatically on the bank-
ruptcy of the principal541. This is the case regardless of whether the 
authority of the agent is expressed to be irrevocable542, although the prin-
cipal may be liable for breach of contract in that case543. There are a 
number of exceptions to this rule544, but these mainly relate to cases where 
agency is employed to secure a proprietary interest or the performance of 
an obligation for the benefit of the agent. An arrangement whereby a 
security agent is authorised to represent a group of lenders under a 
collective security arrangement does not fall within the scope of these 
exceptions. In practice, the impact of termination of the security agent's 
authority to represent individual lenders will be limited. Provisions in the 
537 Wilson v. Tununan and Fretson (1843) 6 M & G236; Maclean v. Dunn (1828) 4 Bing 
722; Bird v. Brown (1850) 4 Exch 786; Firth v. Staines (1897) 2 QB 70; Koenigsblatt 
v. Sweet (1923) 2 Ch 314 and Sheridan v. Higgins (1971) I.R. 291. 
538 Watson v. Swarm (1862) 11 CBNS 756; Kelner v. Baxter (1866) 2 LRCP174; Keighley, 
Maxsted & Co v. Durant (1901) AC 240; Boston Deep Sea Fishing & Ice Co. V. 
Famham (1957) 1 WLR 1051 and Crampsey v. Deveney (1969) 2 DLR (3d) 161. See 
further Reynolds, Bowstead and Reynolds on Agency, no. 2-061 to 2-066 and, the 
same, in Birks, P., English Private Law, volume 2, pp. 178-180. 
539 Donelly v. Popham (1807) 1 Taunt 1; Bird v. Brown (1850) 4 Exch 786; Bolton 
Partners v. Lambert (1889) 41 Ch 295 and Ford v. Newth (1901) 1 KB 683. 
540 Campanari v. Woodbum (1854) 15 CB 400 and Hampden v. Walsh (1876) QB 189. 
541 See Fuller, Corporate Borrowing, Law and Practice and Reynolds, Bowstead and 
Reynolds on Agency, no. 10-002 and 10-004. 
542 Vynior's Case (1609) 8 CoRep 81b. 
543 Reynolds, Bowstead and Reynolds on Agency, no. 10-038 to 10-046. 
544 Section 4 of the Powers of Attorney Act 1971. See further Reynolds, Bowstead and 
Reynolds on Agency, no. 10-006 to 10-014. 
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loan documentation that prohibit individual actions by lenders and allow 
the security agent to act on the instructions of a majority of the lenders 
will remain effective, even if the agent's authority to act on behalf of an 
individual lender is revoked. The lender concerned, or for that matter, any 
third party creditor wishing to take recourse against a claim under the 
loan, will have to respect these provisions. 
(viii) Protecting lenders' rights with respect to the proceeds of security 
362. Although there is authority that monies received by an agent in his 
capacity may be deemed to be held in trust for its principal, there are no 
hard and fast rules as to when this will be considered to be the case. Much 
will depend on the courts' interpretation of the intention of the parties545. 
In the absence of a trust, the principal will merely have a personal action 
against the agent for payment and bear the risk of not receiving what is 
due to him in the event of insolvency of the agent546. Hence, the safest 
approach is to include an express provision that the security agent shall 
hold any proceeds of the security in a separate trust account for the benefit 
of the lenders (see further 368). 
363. Where this is, for some reason, not feasible (e.g. because the 
proceeds are to be held in a jurisdiction that does not recognise the trust, 
or because the agent does not wish to accept the additional responsibilities 
of a trustee), an arrangement whereby proceeds are deposited in an 
account charged to the lenders may provide an alternative. However, such 
a charge would be subject to the complications discussed under (i) to (vii) 
above. 
545 Littlewood v. Williams (1815) 6 Taunt 277; Mathew v. Brise (1851) 14 Beav 341; 
Burdick v. Garrick (1870) 5 Ch 233; Re West of England and South Wales District 
Bank (1879) 11 Ch 772; Seagram v. Tuck (1881) 18 Ch 296: Henri v. Hammond (1913) 
2KB 515 and Brown v. IRC (1965) AC 244. 
546 See Neste Oy v. Lloyds Bank Pic (1983) 2 Lloyd's Rep. 658. See further Reynolds, 
Bowstead and Reynolds on Agency, no. 6-39 and 6-40; and Martin, Hanbury and 
Martin Modern Equity, pp. 624-627. 
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2.3 Collective security arrangements using a security trustee 
Advantages of using a security trustee 
364. Where use is made of a security trustee, the security is obtained by 
the security trustee in its own name, with the agreement that it shall hold 
the security in trust for the benefit of the lenders concerned547. Like a 
security agent, the security trustee can be made to monitor and enforce the 
security for the lenders in accordance with a prior arrangement548. 
365. However, because the security trustee takes the security in its own 
name, there is no need to name or register each lender that is to benefit 
from the security. Whilst an agent must be authorised by each of its prin-
cipals, the beneficiaries of a trust need not be involved in its creation549. 
Any person or class of persons can be beneficiaries of a trust, as long as the 
beneficiaries are sufficiently described to be ascertainable for the purpose 
of executing the trust550. It is therefore possible for a security trustee to 
take security for the benefit of all lenders that may from time to time 
participate in a loan. Where this is done and the definition of secured 
obligations is sufficiently wide to cover new debt, any subsequent lender 
can get the benefit of the security simply by becoming a participant in the 
547 On security trustees, see Hayton, Hayton & Marshall Commentary and Cases on the 
Law of Trusts and Equitable Remedies, pp. 19-20; Wood, Comparative Law of 
Security and Guarantees, pp. 107-108; Graaf, Euromarket Finance: Issues of Euro-
market Securities and Syndicated Eurocurrency Loans, pp. 117, 122-123, 325, 375 
and 379; Elland-Goldsmith, Revue de Droit des Affaires Internationales 1985, pp. 
945-968 and, same author, The Use of Trusts in Financial International Transactions 
in Europe. 
548 In the case of a syndicated loan, this will usually be dealt with in an intercreditor 
deed or in the syndicated loan agreement itself. In the case of a bond issue, 
provisions which set out the duties, rights and discretions of the trustee and the 
right of the bondholders to give instructions to the trustee (e.g. in writing or through 
voting at a bondholder meeting) are included in a separate trust deed. Where the 
bonds have been demobilised by deposit of a global note or bond with a securities 
depository such as Euroclear or Cedel, best practice is for the trust deed to provide 
that the votes are vested in the account-holders in the custodian's books. 
549 Fletcher v. Fletcher (1844) 4 Hare 67; Rose v. Rose (1986) 7 NSWLR 679; Re Kayford 
(1975) 1 WLR 279 and Kingscroft Insurance v. H.S. Weavers (Underwriting) 
Agencies (1993) 1 Lloyd's Rep 187. 
550 Re Wood (1949) Ch 498; IRC v. Broadway Cottages Trust (1955) Ch 20; Re Havel's 
W.T. (1969) 1 WLR 444; Re Vandervell's Trusts (No. 2) (1974) Ch 269 and McPhail 
v. Doulton (1971) AC 424. 
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loan. Accordingly, existing lenders can trade their loans without the need 
to transfer their interest in the security to a successor lender, and there is 
no need to re-create security in favour of new lenders where loan par-
ticipations are transferred through novation551. If it is envisaged that the 
borrower will be obtaining further loans in the future from other lenders, 
these lenders can also benefit from the same security. 
366. The trust further serves to protect the lenders' interest in the 
security. According to English law, where a person holds property in 
trust, he is entitled to that property. At the same time, the special duties 
of a trustee vis-à-vis the beneficiary of the trust entail that the beneficiary 
has a special claim on the property held in trust552. One implication of this 
is that the trust property remains separate from the trustee's personal 
estate. Consequently, it is not available to satisfy claims of the trustee's 
private creditors and does not become part of his bankrupt estate on his 
insolvency553. Another implication concerns the remedies that are 
available to the beneficiary if the trustee does not duly perform his duties. 
In addition to personal remedies against the trustee, these include the 
right to reclaim trust property from a third party to whom the trustee has 
wrongfully transferred the trust property, unless that party has acquired 
a legal interest in the property for value, without notice of the trust554. This 
is referred to as "tracing the trust property into the hands of a third party." 
The use of a security trust thus offers beneficiary lenders protection 
against insolvency of the security trustee and strengthens their claims in 
the event that the security trustee deals with the security in a way that is 
551 See literature cited in note 547. 
552 See Westdeutsche Landesbank Girozentrale v. Islington London Borough Council 
(1996) AC 669 and Sinclair v. Brougham (1914) AC 398. For a concise discussion of 
the nature of the interest of a beneficiary under a trust, see Martin, Hanbury and 
Martin Modem Equity, pp. 17-20 and 209-211. See also Pettit, Equity and the Law 
of Trusts, pp. 19-21; Winfield, P.H., Province of the Law of Tort, pp. 108-112 and 
Mockler, (1962) 40 CBR, pp. 265-284. See further Zwalve, Uniken Venema's 
Common Law & Civil Law, pp. 122 and 284-296. 
553 Section 283 of the Insolvency Act 1986. See also Re Nanwa Gold Mines Ltd. (1955) 
1 WLR 1080. See also Langbein, The Yale Law Journal 1997, pp. 165-189 and 
Anderson, in: Commercial Aspects of Trusts and Fiduciary Obligations. 
554 J Leslie Engineers Co Ltd. (1976) 2 All ER 85; Re Diplock (1948) Ch 465; Agip 
(Africa) Ltd. v. Jackson (1990) Ch 265 and (1991 ) Ch 547; and El Ajou v. Dollar Land 
Holdings pic (1994) 2 All ER 685. See also Goode, LQR 1976, pp. 360-401 and 528-
568. 
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not consistent with its fiduciary duties towards them. Under English law, 
lenders for whose benefit security is held in trust can therefore justly be 
called secured creditors. 
367. The special claim of a beneficiary in respect of the trust property 
extends to any assets into which the trust property may be converted, as 
long as these can be ascertained as such555. A common problem with the 
assets being ascertainable arises where trust property is converted into a 
sum of money and becomes mixed with other funds. Pursuant to caselaw, 
the beneficiary will, in that case, maintain a proprietary interest in the 
mixed fund up to the amount of the proceeds of the trust property. 
Accordingly, he will be able to trace the money into the hands of a third 
party who received it with notice of the beneficiary's interest556. However, 
if a third party took the money for value and without notice of the 
beneficiary's interest, it will be protected and the beneficiary's right to the 
money will be lost. In the typical case that the proceeds have been paid 
into an overdrawn bank account, the bank will be taken to have given 
value, to the extent that it applied the proceeds in reduction of the 
overdraft557. 
368. Where a trustee is acting under a collective security arrangement, 
normal procedure is for any proceeds of the security to be paid into a 
separate bank account in the name of the security trustee for the benefit 
of the beneficiary lenders. Further comfort will usually be gained from the 
fact that the security trustee is a responsible credit institution of 
undoubted creditworthiness, so that the risk of the trustee becoming 
insolvent or alienating the security or proceeds is small. 
Description of arrangement 
369. A security trustee may be appointed by the borrower or the 
beneficiary lenders. Alternatively, the person that has agreed to act as 
such may declare himself trustee558. In practice, a security trustee under 
555 Re Hallett's Estate (1880) 13 Ch 696 and Re Diplock's (1948) Ch 465. 
556 Agip (Africa) Ltd. v. Jackson (1990) Ch 265, affirmed (1991) Ch 547. See also Banque 
Belge v. Hambrouck (1921) 1 KB 321. 
557 Royal Trust Bank v. National Westminster Bank (1995) BCC 128. 
558 Milroy v. Lord (1862) 4 DGF & J 264. 
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a bond loan is normally appointed by the borrower, whereas a security 
trustee under a syndicated loan is generally appointed by the initial 
lenders. As a general rule, no formal requirements apply to the creation 
of a trust559, but an express trust560 in respect of a real interest in land must 
be evidenced by writing and signed by the person declaring the trust561. 
Non-compliance does not render the trust void, but the trust will be 
unenforceable until the requisite written evidence is present562, or part 
performance of the trust occurs563. Common procedure is for a security 
trustee to be expressly appointed under a separate trust deed (e.g. in the 
case of a bond issue) or in the loan documentation, so that the requirement 
of evidence in writing is met. Pursuant to section 27(2) of the Law of 
Property Act 1925, a minimum of two trustees is required in order to give 
a valid receipt for the proceeds of a sale of mortgaged property to the 
buyer of the property, unless the trustee is a trust corporation564. This 
provision is mandatory law. However, it does not preclude an arrange-
ment that allows the trustee to appoint an additional trustee for this 
purpose565. 
559 But any formal requirements applicable to the transfer of a particular type of 
property will also apply to the transfer of such property to a trustee and the transfer 
by a beneficiary of its equitable interest in such property under the trust, see section 
53(1 )c of the Law of Property Act and section 2 of the Law of Property (Miscella-
neous Provisions) Act 1989. 
560 An express trust is a trust where the person declaring the trust (the "settlor") has 
positively expressed his intention to create a trust, see Hayton, Hayton & Marshall 
Commentary and Cases on the Law of Trusts and Equitable Remedies, pp. 64-65. 
561 Section 53(l)(b) of the Law of Property Act 1925. 
562 Rochefoucauld v. Boustead (1897) 1 Ch 196 and Gardner v. Rowe (1828) 5 Russ. 258. 
563 Section 55(d) of the Law of Property Act 1925. 
564 By virtue of the Public Trustee Act 1906, this includes companies; (i) constituted 
under the laws of the United Kingdom or another E.U. Member State that have a 
place of business in the United Kingdom, (ii) that are empowered to undertake trust 
business, and (iii) are registered in the United Kingdom or in another E.U. Member 
State with an issued capital of at least GBP 250,000, of which at least GBP 100,000 
has been paid up in cash. For a brief discussion of companies that qualify as a trust 
corporation see Hayton, Hayton & Marshall Commentary and Cases on the Law of 
Trusts and Equitable Remedies, p. 577. 
565 See section 36(6) of the Trustee Act 1925 and Re Myhill Hull v. Myhill (1927) All ER 
218. 
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370. The security trustee may be one of the lenders566, unless the finance 
is an issue of debt securities that will be listed on the London Stock Ex­
change. In that case, the Listing Rules of the London Stock Exchange 
prescribe that the trustee must be a trust corporation that has no interest 
in, or in relation to, the issuer, which might conflict with the position of 
trustee567. 
371. If the security trustee becomes bankrupt or does not fulfil its duties, 
it can be replaced in accordance with provisions made in the instrument 
whereby the trust was created568. The instrument may also provide for 
replacement of the security trustee on the occurrence of other specific 
events (e.g. under a syndicated loan, because the security trustee no longer 
is a participating lender with a certain minimum hold). Replacement of a 
security trustee can be made subject to majority approval of the lenders569. 
372. The appointment of a new trustee must be in writing570. Pursuant to 
section 40 of the Trustee Act 1925, trust property will automatically be 
vested in the new trustee without any assignment or conveyance being 
required if the appointment is made by deed571. However, section 40 does 
not apply to mortgages of land securing money subject to a trust, except 
where the mortgage has been given to secure debentures or debenture 
stock (see 330), or to land held under a lease which contains a covenant 
against assignment without consent. It also does not apply to stock, shares 
and other property that is only transferable in books kept by a company 
or other body, including monies held in a bank account572. Consequently, 
566 See Sheridan, Keeton's & Sheridan's The Law of Trusts, ρ 2 On rules with respect 
to conflicts of interests affecting bondholder trustees and provisions to protect a 
bondholder trustee in case of a conflict of interest, see Wood, Interna tional Loans, 
Bonds and Securities Regulation, pp 190-197 and Fuller, Corporate Borrowing, Law 
and Practice, pp 152-154 On the duty of a fiduciary not to act for his own benefit 
and powers authorising a personal interest generally, see Finn, Fiduciary Obli­
gations, pp 47-51 
567 Listing Rules of the London Stock Exchange, chapter 13 Documents not requiring 
Prior Approval, rule 13 12 
568 Section 36 of the Trustee Act 1925 
569 See Wood, International Loans, Bonds and Securities Regulation, ρ 179 
570 Section 36(1) of the Trustee Act 1925 
571 Sechon 40 of the Trustee Act 1925 
572 Section 40(4) of the Trustee Act 1925 For a brief discussion of this provision and the 
reason for the exceptions made, see Martin, Hanbury and Martin Modern Equity, 
pp 517-518 
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a formal transfer would still be necessary where a mortgage of any of 
these assets is to be vested in a replacement security trustee. In addition, 
it may be necessary in particular cases to re-register the security in the 
name of the new security trustee or notify third parties of the fact that a 
new security trustee has been appointed. This is, for example, the case 
with a mortgage of registered land, where the new security trustee must 
be entered on the Land Register, in order for it to become a legal mort-
gagee573. It is also the case with respect to an assignment of receivables, 
where notice to the debtors of the receivables is necessary, so that 
payment will be made to the new trustee (see 305). 
373. The replacement of a security trustee may therefore still bring with 
it a considerable amount of administration. But unlike transfers of loans 
by lenders, the replacement of a security trustee is rare in practice and not 
a re-occurring event. 
The use and purpose of (parallel) payment covenants under English law 
374. Normal practice is for the borrower to give the security trustee a 
covenant to pay, so that the security trustee has its own right to collect the 
secured debt. The mechanics vary depending on the type of finance574. 
Under a domestic debenture stock issue575, the covenant to pay is given 
exclusively to the trustee and held on trust for the benefit of the stock-
holders. The intended effect of this arrangement is that the stockholders 
cannot claim payment from the borrower directly, but must do so through 
the trustee, if necessary by compelling the latter to take action576. This 
573 Section 47 of the Land Registration Act 1925. See also section 27 of the Land 
Registration Act 2002 (on this act see further 289). 
574 See Fuller, Corporate Borrowing, Law and Practice, pp. 17-20, 24-28; Graaf, Euro-
market Finance: Issues of Euromarket Securities and Syndicated Eurocurrency 
Loans, pp. 117-120, 123-124, 325-236; Wood, International Loans, Bonds and 
Securities Regulation, pp. 170 and 115; Wood, Comparative Law of Security and 
Guarantees, pp. 107-108, Duffett, JIP 1992, pp. 23-30 and Ali, The Law of Secured 
Finance, An International Survey of Security Interests over Personal Property, pp. 
3-4. 
575 See 330 and note 481. The term domestic is commonly used for issues that are made 
by a UK issuer, denominated in sterling and targeted principally at UK investors. 
576 Parker-Tweedale v. Dunbar Bank Pic (1991) Ch 26; Re Dunderland Iron Ore Co Ltd. 
(1909) 1 Ch 446 and Tomkinson v. First Pennsylvania Banking and Trust Co (1961) 
AC 1007. 
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serves to protect the borrower and the collective bondholders against 
actions of individual bondholders. A less convenient consequence is that 
transfer of a stockholder's interest can only be effected in writing577 and 
cannot, as a rule, give the transferee a better title than the transferor had578. 
375. This is not acceptable to investors in the case of a eurobond issue. In 
order to achieve that bondholders can be certain of obtaining full legal 
title to the bonds on delivery, the bonds must qualify as negotiable 
instruments. To do so, the bonds must contain a promise by the borrower 
to pay the holder of the bond579. Under a eurobond issue, the borrower 
therefore undertakes to pay the trustee and gives each holder of a bond a 
parallel covenant to pay. The former covenant is held on trust for the 
beneficiary bondholders. In order to prevent bondholders from taking 
individual action against the trustee, the terms and conditions of the 
bonds provide that a bondholder may not enforce its claim against the 
borrower, unless the trustee has been directed by the bondholders to take 
action and has failed to do so. In the recent case Re Colt Telecom Group 
pic, the High Court upheld the validity of such a clause on insolvency of 
the issuer and rejected the contention that to apply it on an insolvency 
would be contrary to public policy580. Further provisions are put in place 
to ensure that the borrower does not pay twice. 
376. A typical parallel payment covenant contained in a trust deed for 
a eurobond issue may read as follows: 
"The issuer covenants with the trustee that it will pay to, or to the order of, the 
trustee on the due date for the final maturity of the bonds, or on such earlier date 
as the same may become immediately due and payable in accordance with their 
terms and conditions, the principal amount of the bonds. The issuer further 
covenants that it shall pay to, or to the order of, the trustee interest on the principal 
amount of the bonds at a rate of [.] per cent per annum, in accordance with the 
terms and conditions of the bonds. Every payment in respect of the bonds to or to 
577 Section 53(l)(c) of the Law of Property Act 1925. 
578 Mangles v. Dixon (1852) 3 HLC 702; The Official Manager of the Athenaeum Life 
Assurance Society v. Pooley (1858) 3 DG & J 294 and Hilger Analytical Ltd. v. Rank 
Precision Industries Ltd. (1984) BCLC 301. 
579 See The London and County Banking Co Ltd. v. London and River Plate Bank Ltd. 
(1888) 20 QB 232. See also Richardson/James, Richardson's Guide to Negotiable 
Instruments. 
580 [2002] EWHC 2815 (Ch). 
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the account of the paying agent shall operate in satisfaction pro tanto of the relative 
covenant by the issuer in this clause, except to the extent that there is default in the 
subsequent payment thereof to the bondholders, in accordance with the terms and 
conditions of the bonds." 
377. Where security is granted to a security trustee under a syndicated 
loan, there is a similar duality of payment covenants, but for different 
reasons. Syndicate banks, as a rule, wish to maintain the right to sue the 
borrower individually for their own share of the loan. At the same time 
the practicality of enabling the security trustee to collect the borrower's 
debt under the loan for the benefit of the entire syndicate is appreciated. 
The usual way of dealing with this is to include a provision in the loan 
agreement that the rights of each syndicate bank under the loan are 
divided rights that may be enforced by it individually. In addition, the 
security documentation will commonly include a parallel covenant to pay 
the security trustee any debts owed by the borrower under the loan. 
Further provisions are normally inserted to ensure that individual receipts 
by one bank must be shared with other members of the syndicate pro rata 
to the debt owed to each bank. To some extent, these provisions have the 
practical effect of discouraging banks from taking unilateral action against 
the borrower. 
378. Under English law, holding security through a trust works, despite 
the fact that the trustee is not himself a creditor of the secured debt581. 
379. A few English law practitioners have suggested to me that, in the 
case of a secured syndicated loan agreement, a parallel covenant to pay in 
favour of the security trustee is needed in order to prevent the security 
from being discharged when loan participations are traded by novation 
(see 349)582. It is submitted that this is not correct. The assumption under-
lying this argument appears to be that security cannot cover new debt 
pursuant to new credit relationships that arises as a result of novation, so 
that some device, like a parallel debt, must be put in place to ensure 
continuance of the secured credit relation. However, under English law. 
581 For a further discussions see Elland-Goldsmith, The Use of Trusts in Financial 
International Transactions in Europe. 
582 Philip Wood seems to suggest this in his work International Loans, Bonds and 
Securities Regulation on p. 115. See further 351 and note 522. 
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security can cover any existing or future liabilities that may arise from an 
existing or future relationship (see 267), provided that those liabilities 
have been duly defined as secured debt. Accordingly, there is no reason 
why new credit relationships that arise as a consequence of loan partici-
pations being traded by novation cannot be secured. The definition of 
secured debt in the security document could simply be drafted to include 
any future debts that arise pursuant to loan participations under the loan 
agreement being transferred by novation. 
380. The problem with security covering loan participations traded by 
novation is ultimately not one of new debt, but one of new creditors. The 
buying bank cannot be regarded as a legal successor of the selling bank. 
Consequently, it cannot become entitled to any security created in favour 
of the selling bank. Where the security is created in favour of a trustee, this 
problem does not arise. One simply needs to ensure that new creditors 
that become participants in the finance through novation are included as 
beneficiaries under the trust (see 365). 
381. It should also be noted, however, that the whole argument is 
somewhat theoretical, because English law security documentation for 
security granted to a security trustee under a syndicated loan will nor-
mally contain a covenant to pay the security trustee in any event (see 374). 
Complications when using a security trustee 
(i) Trust may not be recognised in foreign jurisdictions 
382. The paramount disadvantage of using a security trustee is that 
trusts are not recognised in most civil law jurisdictions583. This unfits the 
usefulness of trusts in international secured finance transactions. 
383. On this point, it should be borne in mind that in most civil law 
jurisdictions, the laws of the jurisdiction where the trust property is 
583 Although a few civil law jurisdictions, such as Japan, Russia and Liechtenstein, have 
introduced a trust concept through legislation. See further Diamond/Sullivan, 
International Trust and Laws Analysis, Lupoi, Trusts: A Comparative Study and 
Glasson, International Trust Laws. For an overview of European jurisdictions and 
their attitudes towards trusts, see Hayton/Kortmann/Verhagen, Principles of 
European Trust Law. 
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situated (lex rei sitae) will be applied to decide whether the trustee has 
acquired valid title to the trust property584. The lex rei sitae will generally 
also be a decisive factor in determining how the rights of the trust 
beneficiaries in respect of the trust property must be characterised and 
will, consequently, have a bearing on the level of protection offered to the 
beneficiaries585. This may be the case, regardless of whether the trust is 
expressed to be governed by the laws of another jurisdiction586. Both issues 
are crucial to the effectiveness of a trust. In the case of a security trustee, 
non-recognition of the trustee's title to the security may result in the 
security being void. Non-recognition of the special interest of the 
beneficiary lenders in the security held in trust may entail that they will 
lose their rights in respect of the security, if the security trustee becomes 
insolvent587. 
(ii) High standard of care imposed on trustees 
384. The office of trustee is onerous588. The trustee is a fiduciary 
entrusted with another man's property. Therefore, the law requires that 
he observe the utmost diligence with that property. In the words of 
Cardozo Judge: 
"Many forms of conduct permissible in a workaday world for those acting at arms's 
length, are forbidden to those bound by fiduciary ties. A trustee is held to something 
stricter than the morals of the market place. Not honesty alone, but the punctilio of 
584 See Dicey/Morris/Collins, Dicey and Morris on the Conflict of Laws, no. 29.09. See 
also articles 4 and 15 of the Hague Trusts Convention, which has been implemented 
in the United Kingdom by the Recognition of Trust Act 1987. 
585 See Glasson, International Trust Laws, no. C 3.44 - C 3.54 and articles 7(b) and 8(g) 
ef the Hague Trusts Convention. 
586 Under English law, the person declaring a trust has freedom of choice of law. A 
trust that has been validly created under foreign law will be recognised under 
English law, unless the result of recognition would be manifestly incompatible with 
English public policy. See articles 6 and 18 of the Hague Trusts Convention. Under 
Dutch law, a court may also refuse to recognise a trust if its significant elements, 
other than the choice of law, the place of administration and the habitual residence 
of the trustee, are more closely connected with a State that does not recognise the 
trust. See article 13 of the Hague Trusts Convention. Article 13 has not been 
implemented in the United Kingdom. 
587 For the position under Dutch law, see 251-255. For the position under German law, 
see 549-554. 
588 Snell/McGhee, Snell's equity, p. 246 and Hayton, Hayton & Marshall Commentary 
and Cases on the Law of Trusts and Equitable Remedies, pp. 580-583. See also Finn, 
Fiduciary Obligations, pp. 8-17. 
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an honour the most sensitive is then the standard of behaviour. As to this there has 
developed a tradition that is unbending and inveterate." 
385. Further duties of a trustee derive from this principle. These include; 
a duty to ensure that no unauthorised conflict of interest arises, a duty to 
ensure no secret profits are earned, a duty of due diligence and a duty to 
ensure no delegation of powers and duties590. 
386. If the trustee is a professional party, as is typically the case with a 
security trustee that is acting for the benefit of a group of financiers, this 
will further increase the standard of care imposed by the law. In Bartlett 
v. Barclays Bank Trust Co Ltd. Brightman J. stated: 
"Just as, under the law of contract, a professional person possessed of a particular 
skill is liable for breach of contract if he neglects to use the skill and experience 
which he professes, so I think that a professional corporate trustee is liable for 
breach of trust if loss is caused to the trust fund because it neglects to exercise the 
special care and skill which it professes to have." 
387. This is not to say that the standard of care imposed on trustees is a 
principle carved in stone and it is recognised that the duties of a trustee 
may be restricted, depending on the terms of the trust and other circum-
stances of the case. Section 1 of the Trustee Act 2000 states that a trustee 
must exercise such care and skill as is reasonable in the circumstances. 
Similarly, section 192 of the Companies Act 1985, which relates specifically 
to trustees for debenture holders, expressly provides that the provisions 
conferring on the trustee any powers, authorities, or discretions must be 
taken into account when determining the degree of care required of a 
trustee in a particular case. Accordingly, fiduciary law has less application 
where a security trustee is acting for the benefit of a group of professional 
589 Meinhard v. Salmon (1928) 164 NE 545. 
590 For a more detailed discussion, see Martin, Hanbury and Martin Modern Equity, pp. 
529-568. See also Finn, Fiduciary Obligations, pp. 8-17. 
591 (1980) 1 All ER 139, p. 152. See further Knox v. McKinnon (1888) 13 AC 753; Speight 
v. Gaunt (1883) 9 AC 1; Riverstone Meat Co Pty v. Lancashire Shipping Co Ltd. 
(1960) 1 All ER 193; National Trustees Company of Australia Ltd. v. General Finance 
Company of Australia Ltd. (1905) AC 373 and Re Windsor Steam Coal Company 
(1901) Ltd. (1929)1 Ch 151. 
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credit institutions who have delegated no or little discretion to the trustee, 
as is usually the case in the context of a syndicated loan592. 
388. The high standard of care that the law imposes on trustees is 
something that banks and other institutions acting as trustees for a group 
of financiers are uncomfortable with. Because of the large amounts of the 
loans extended and considerable value of the security granted in these 
transactions, the loss for beneficiary lenders for which the security trustee 
may potentially be held liable, can be substantial. At the same time there 
is a real risk that the trustee will be confronted with a claim, as financiers 
who have lost their investment to the insolvent estate of the borrower go 
looking for a big pocket. Professional parties acting as trustees are 
unwilling to assume this risk, especially since trustee fees are usually low 
and do not reflect the risk taken. The duty to avoid a conflict of interest or 
secret profit may further prevent the trustee from granting other loans or 
doing other business with the borrower, or compel the trustee to disclose 
the details of its other dealings with the borrower to beneficiaries who are 
also competitors. Finally, the principle that a trustee may not delegate its 
tasks could be highly impractical, especially in international finance 
transactions where the trustee has to monitor security over assets in 
foreign jurisdictions. 
389. For this reason, trust instruments conventionally contain a number 
of provisions that are aimed at protecting the trustee, by narrowly 
defining the scope of the trustee's duties and powers or by expressly 
exempting it from liability. In addition, specific provisions may be 
inserted whereby the trustee is expressly allowed to do other business 
with the borrower without being bound to account for its profits, to 
delegate tasks to other persons when it thinks fit and to rely on the advice 
of professionals (e.g. lawyers and valuers)593. 
592 See Wood, International Loans, Bonds and Securities Regulahon, pp. 189-190. 
593 For an example of protective provisions that would normaly be included in a 
eurobond trust deed, see Fuller, Corporate Borrowing, Law and Practice, pp. 154-
159 In a syndicated loan, there will usually be provisions which limit the duties and 
liabilities of a security trustee in a way similar to the restrictions on duties and 
liabilities of the facility agent. See for example. Wood, International Loans, Bonds 
and Securities Regulation, pp 437-442 
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390. Save to the extent that they attempt to exclude liability for fraud594 
or conflict with statutory laws, provisions that seek to relieve the trustee 
from its duties or exempt it from liability are generally effective under 
English law595. An important restriction applies to trustees holding 
security rights for the benefit of debenture holders. By virtue of section 
192 of the Companies Act 1985, any provision that seeks to relieve the 
trustee from liability is void, in so far as it would have the effect of 
exempting a trustee from, or indemnifying him against, liability for breach 
of trust where he fails to show the degree of care and diligence required 
of him as trustee, having regard to the provisions of the trust deed 
conferring on him any powers, authorities or discretions. Depending on 
whether the loan may be regarded as an issue of debentures, this section 
may also apply to a security trustee that is acting for a group of lenders 
under a syndicated loan (on the meaning of the term debentures under 
English law, see 330)596. However, although this provision limits the pos-
sibility for trustees to exempt themselves, protective provisions can still 
be used which reduce the duties and responsibilities of the trustee to a 
level that professional parties that act as trustee generally feel comfortable 
with. 
(Hi) Security may become subordinated if secured loan participations are traded 
by novation 
391. Arguably, security that is vested in a security trustee under a loan 
agreement may still become subordinated to a third party security 
interest, where it secures loans granted by banks who have become party 
to the loan agreement pursuant to novation. This has been discussed 
under 354-357. 
594 Armitage v. Nurse (1998) Ch 241. 
595 See Snell/McGhee, Snell's equity, p. 323; Martin, Hanbury and Martin Modem 
Equity, pp. 501-503 and Hayton, Hayton & Marshall Commentary and Cases on the 
Law of Trusts and Equitable Remedies, pp. 631 and 720-724. See also Schedule 1 
paragraph 7 of the Trustee Act 2000, which provides that the statutory duty of care 
is inapplicable in so far as it appears from the trust instrument that the duty is not 
meant to apply. 
596 Lingard, Bank Security Documents, Butterworths, p. 211 and Elland-Goldsmith, 
Revue de Droit des Affaires Internationales 1985, pp. 945-968. 
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3. Efficacy of collective security arrangements under English law 
Summary of criteria 
392. It has been explained in chapter II that a collective security arrange-
ment should be capable of fulfilling a number of practical requirements. 
For easy reference, these are briefly repeated here. (A) It should be 
possible to create security without having to name or register the 
individual lenders that are to benefit from the security. (B) It should be 
possible to put one person in charge of monitoring and enforcing the 
security, subject to terms that are agreed in advance. (C) Lenders' rights 
in respect of the security and proceeds of the security must be properly 
protected. (D) Lenders' rights in respect of the security must be easily 
transferable. (E) Security should be capable of covering new loans, even 
if they are made by new lenders. (F) It should be possible to replace the 
person in charge of the security without affecting the security and (G) the 
arrangement should be as simple and straightforward as possible. 
Conclusion 
393. Under English law, a collective security arrangement may be 
structured in two ways. Lenders may appoint a security agent to hold the 
security on their behalf. Alternatively, parties can use a security trustee 
that obtains the security in its own name and agrees to hold it in trust for 
the lenders concerned. Both types of arrangement enable parties to put 
one person in charge of the security, subject to terms that are agreed in 
advance (see 338 and 364). In each case, lenders' interest in the security 
and proceeds can be sufficiently protected (see 362,366 and 368). Further-
more, it is possible under each type of arrangement to replace the person 
put in charge of the security without the security being affected (see 339 
and 371-373). 
394. However, the use of a security agent also gives rise to a number of 
complications. Because the agent obtains the security on behalf of the 
lenders and not in its own name, it may be necessary to name and register 
each of the lenders as a secured creditor (see 340-341). Hence, it is 
impossible to use this type of arrangement where security is to be given 
to the holders of bearer debt instruments. The fact that the lenders 
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themselves become entitled to the security further entails that the security 
will need to be transferred and possibly re-registered each time a lender 
transfers its loan (see 345). More serious difficulties arise if loans are 
transferred through novation. For a number of reasons novation is often 
used to transfer loan participations under English law syndicated loans 
(see 349). From a legal perspective, novation results in the release of the 
debt owed by the borrower to the selling bank and the creation of a new 
debt to the buying bank in the same amount. The buying bank cannot be 
regarded as legal successor of the selling bank. Consequently, security 
created in favour of the selling bank cannot secure the new debt owed to 
the buying bank (see 351). For similar reasons, security obtained by 
lenders under a collective security arrangement based on agency cannot 
cover new loans made by new lenders (see 358). New security will be 
weaker in priority. It might also run an increased risk of being avoided 
under insolvency laws, because it was created at a later date (see 351). 
Priorities may be re-arranged through an inter-creditor agreement, but 
such an arrangement does not have effect against third parties (see 352). 
395. An English law collective security arrangement that is based on 
agency is therefore not very practical. In particular, it does not properly 
meet criteria (A), (D) and (E) and (G). 
396. The above problems do not occur if use is made of a security trustee. 
Because a security trustee takes the security in its own name, there is no 
need to name or register each lender that is to benefit from the security. 
Any person or class of persons can be beneficiaries of a trust, as long as 
they are sufficiently described to be ascertainable for the purpose of 
executing the trust. It is therefore possible for a security trustee to take 
security for the benefit of any lenders that may from time to time 
participate in a loan, including new lenders that become a party pursuant 
to novation or an increase of the loan (see 365). At the same time, the use 
of a trust offers the beneficiary lenders protection against insolvency of the 
security trustee and strengthens their claims if the security trustee deals 
with the security in a manner which is inconsistent with its duties towards 
them. An English law security trustee arrangement can therefore be made 
to comply with all of the criteria set out above. 
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397. In the case of debt securities that will be listed on the London Stock 
Exchange, the Listing Rules of the London Stock Exchange require that the 
interests of the holders of the securities are represented by a trustee, with 
the exception of certain specialist debt securities (see 335). 
398. For the above reasons, collective security arrangements under 
English law are commonly based on a trust. Collective security arrange-
ments based on agency are rare. They are typically limited to situations 
where it is not possible to use a trust (e.g. because security is taken in 
another jurisdiction that does not recognise the trust), or loans which 
involve a small syndicate of the borrower's relationship banks that do not 
expect to transfer their loans. 
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COLLECTIVE SECURITY ARRANGEMENTS 
UNDER GERMAN LAW 
1. Security available to lenders under German law 
General approach towards security interests 
399. The main body of rules governing security interests under German 
law can be found in the German Civil Code, "BGB" (Bürgerliches Gesetz-
buch)597. The BGB recognises two forms of security that can be created over 
real property, a mortgage (Hypothek)59* and a land charge (Grundschuld)599. 
Furthermore, it recognises a pledge (Pfandrecht)600 over movable assets or 
rights. Security over movable assets or rights may also be given by way 
of a security transfer (Sicherungsübereignung) or a security assignment 
(Sicherungsabtretung). These two forms of security cannot be found in the 
BGB, but have developed through caselaw on the basis of principles 
anchored in the BGB (see 407 and 408). 
400. German law has a fairly creditor-friendly regime. Security can be 
given for any existing and future debt601. In the case of a mortgage or land 
charge, the secured debt must be an obligation for the payment of an 
amount of money602. With respect to pledges, the BGB provides that the 
secured debt must be capable of being converted into a claim for payment 
597 The BGB dates from 1896. However, the provisions that deal with the rights and 
obligations of creditors and debtors vis-a-vis each other (Schuldrecht) have been 
completely revised as of 1 January 2002. 
598 Sections 1113-1190 BGB. 
599 Sections 1191-1203 BGB. 
600 Sections 1204-1258 (movable assets) and 1273-1296 (rights) BGB. 
601 Sections 1113 paragraph 2 (mortgage), 1192 and 1113 paragraphs 2 (land charge) 
and 1204 paragraph 2 (pledge) BGB. See also RGZ 78, 26 and BGH NJW 1965,965. 
See further Palandt/Bassenge, section 1204 no. 14; Lwowski, Das Recht der Kredit-
sicherung, pp. 159-160; Bülow, Recht der Kreditsicherheiten, pp. 3 and 6; Baur/ 
Stümer, Sachenrecht, pp. 677-678 and Alpmann, Kreditsicherungsrecht, Band 1, pp. 
146-147. 
602 Sections 1113 (mortgage), 1191 (land charge) BGB. 
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of an amount of money, at the time of enforcement of the security603. 
Security for future claims takes priority in accordance with the date on 
which the security has been created and will rank prior to a subsequent 
security interest, also where it secures future advances that had not been 
made at the time the subsequent security was created604. 
401. The secured debt must be sufficiently defined (Bestimmtheitsgrund-
satz). This requirement is met if the security document contains sufficient 
information, on the basis of which the debts that are intended to be 
secured can be identified, when it comes to enforcement of the security. 
Accordingly, security securing "all existing and future debt owed to a 
particular creditor by a particular debtor" is valid. However, if security is, 
for example, expressed to secure "all indebtedness owed to a creditor by 
a debtor over and above a specific amount", this would be considered 
insufficiently defined, as it is not clear whether the security will, in that 
case, cover the entire indebtedness or merely the surplus amount605. 
402. Whilst German law does not recognise the possibility for a company 
to create general security over its entire undertaking, most kinds of assets 
can be made subject to specific security. There is no express restriction on 
creating security over future assets, but requirements to the effect that the 
security assets must be specified may operate to prevent creditors from 
taking security over future assets. This is particularly the case where real 
property, movable assets, aircraft and ships are concerned606. Although 
603 Sections 1204,1228 and 1273 paragraph 2 BGB. See also Palandt/Bassenge, section 
1204 no. 12; Schulze/Staudinger, section 1204 no. 5 and Baur/Stümer, Sachenrecht, 
pp. 678-679. 
604 Compare 1209 BGB. For a concise overview of German law priority rules with 
respect to security in English, see Jäkel, in Cross-Border Security and Insolvency, pp. 
106-108. 
605 See RGZ134, 221; BGH NJW 1965,965; BGH WM 1983, 213; BGH NJW 1997,1857; 
BGH NJW 1992, 896 and BGH NJW 1990,1909. Abstract security is not linked to a 
secured debt (see 415), but should nevertheless have a defined purpose (Sicherungs-
zweck), see Baur/Stümer, Sachenrecht, p. 515. 
606 In the case of security over real property and registered aircraft and ships, details 
of the assets are required for registration in the Public Register, which must take 
place in order for the security to be valid. See Baur/Stümer, Sachenrecht, pp. 144 
and 400. Where security over movable assets is concerned, the requirement that the 
assets must be sufficiently defined (see 441) and, for a pledge, the requirement that 
the pledgee must take possession of the assets (see 436), operate as an impediment. 
The taking of a pledge over future rights is limited, in practice, by the statutory 
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specification requirements can complicate the taking of security, they do 
not usually pose insurmountable difficulties in practice. A mortgage of 
land will automatically extend to any buildings that are subsequently 
built on the land, as a consequence of them becoming part of the land607. 
In the case of movable assets such as stock, common practice is to update 
the security on a regular basis (see 441). 
403. An important restriction on the quantity of security that may be 
taken by a creditor follows from the German law doctrine on over-
collateralisation (Übersicherung) (see 417). 
404. Under German law there is no general requirement to register 
security in a public register608. Exceptions to this rule apply in relation to 
mortgages over real property, aircraft and ships (see 430 and 483). 
Order of treatment 
405. The following three sections of this paragraph provide a brief over-
view of the main characteristics of the different types of security interest 
that are available under German law (see 406 to 426). This is followed by 
a short survey of the rules that apply to the creation of the different 
security interests over the principal categories of assets that are con-
ventionally the subject of security under a secured corporate finance 
transaction (427 to 485). 
requirement that the pledge must be notified to the debtor of the pledged right (see 
444). Furthermore, a right can only be the subject of a pledge if it arises from a 
relationship, which existed at the time of creation of the pledge (see 453). These 
requirements prevent the effective pledging of trade receivables from future sales 
and future insurance policies; but not the pledging of future shares that may be 
obtained by the pledgor in a specific company, future balances of a pledgor's current 
bank account and future intellectual property rights. See Scholz/Schmidt, section 
15 no. 154 and Mühl, in Gesellschaftsanteile als Kreditsicherheit, p. 155 on shares 
Bülow, Recht der Kreditsicherheiten, p. 167 on bank accounts and patents. The 
requirements of notification and an existing relationship do not apply to a security 
assignment (see 447 and 452). 
607 Sections 1120,946 and 94 BGB. 
608 See Jäkel, in Cross-Border Security and Insolvency, pp. 93-94. 
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Distinction between security that operates as an encumbrance and a security 
transfer or assignment 
406. The security interests set out in the BGB (mortgage, land charge and 
pledge) each operate as an encumbrance, providing the secured creditor 
with a priority right of recourse in respect of the secured asset to the 
discharge of the secured debt609. 
407. In addition, the German courts have long recognised the possibility 
to create security over a movable asset or right by transferring title to the 
asset to the secured creditor610. This development is due, in the first place, 
to the cumbersome legal requirements imposed under German law for the 
valid creation of a pledge. In order to create a pledge, German law 
requires a form of publicity. In the case of a pledge over movable assets, 
the pledgee must take possession of the assets. This is an unworkable 
requirement in any situation where the pledgor needs to be able to use or 
otherwise deal with the pledged assets. In the case of a pledge over rights, 
notification of the pledge must be given to the debtor of the pledged right. 
This is often undesirable, particularly in the case of trade receivables, 
where notification may be considered to give a bad signal to the pledgor 
company's customers and can be time-consuming, especially where 
debtors are many and different each month611. 
408. These impracticalities, coupled with an increasing need for finance 
on the part of German companies, led corporate finance practice to look 
609 Sections 1113 (mortgages), 1191 and 1204 (pledge over movable assets) BGB refer 
to the asset "being encumbered" (belastet) with the security. Pursuant to section 1273 
BGB paragraph 2, section 1204 BGB also applies to a pledge over rights. 
610 See RGZ 2,168; RGZ 13, 200; RGZ 26,180; RGZ 52, 385; RGZ 59,146; RGZ 62,126; 
BGH WM 1963, 506; RGZ 57,175; RGZ 143,48 and BGHZ 34,191. Transfer of title 
to real property for security purposes is possible, but not commonly used (see 428). 
The granting of security through transfer of title has remained uncodified. However, 
the legislator has meanwhile recognised, on various occasions, that security may be 
given in this way. See, for example, section 128 paragraph II no. 6 of the German 
Companies Act (Aktiengesetz); Section 11 nr. 1 of the Tax Amendment Act (Steuer-
anpassungsgesetz) and section 6 paragraph 1 of the Regulation on Composition of 
Creditors (Vergleichsordnung). 
611 Though the validity of these arguments could be disputed in an environment where 
it has become usual for healthy companies to obtain finance on the basis of security 
over their receivables. Compare 88. 
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for alternative means which would allow borrowers to provide security 
over movable assets and receivables, without having to fulfil the cumber-
some requirements for the creation of a pledge. The transfer of ownership 
of the assets to the secured creditor proved a suitable alternative. The 
German law rules with respect to the transfer of title to movable assets 
and the assignment of rights being much more lenient612, this ensures the 
secured creditor of a right in rem, without the need to take possession or 
give notice613. 
409. At the same time, it could not be ignored that the granting of 
security by way of transfer of title brings with it a measure of overkill. 
Since the purpose of the transfer or assignment is for the secured creditor 
to obtain security rather than full ownership, fairness dictates that his 
rights must be qualified accordingly. A series of cases that followed 
through the years has allowed the courts to deal with this. Accordingly, 
it has been held that the secured creditor must consider the reasonable 
interests of the transferor or assignor614, that he must transfer the assets 
back to the transferor on final discharge of the secured debt615, and that the 
assets do not become part of the secured creditor's bankrupt estate616. 
612 Sections 929 and 930 (movable assets) and section 398 (rights) BGB. 
613 SeeBaur/Stümer, Sachenrecht, pp. 696-699; Schubert, Die Entstehung der Vorschrif-
ten des BGB über Besitz und Eigentumsübertragung, p. 163 and Heck, Grundriß des 
Sachenrechts, no. 107. See further Gaul, AcP 1968, pp. 351-382; Meier-Hayoz, JZ 
1981, pp. 417-423; Hromadka, JuS 1980, pp. 89-94 and Weber, NJW 1976, pp. 1601-
1607. A similar development can be seen in the Netherlands, but was cut short on 
the enactment of the new Dutch Civil Code, which introduced the possibitilty of 
creating a non-possessory or undisclosed pledge and a prohibition on the transfer 
of title for security purposes, see 72 and notes 52 and 53. 
614 See BGHZ 32, 67; BGH WM 1956, 946; BGH WM 1961, 243; BGH WM 1961, 947; 
BGH WM 1967,397; BGH NJW 1968,1471; BGH WM 1990,655; FG Rheinland-Pfalz 
WM 1986,708 and Hess. FG WM 1992,1593. See further Palandt/Bassenge, section 
930 no. 13-37; Weber, Kreditsicherheiten, pp. 152-153; Lwowski, Das Recht der Kre-
ditsicherung, pp. 44-45 and Baur/Stümer, Sachenrecht, pp. 726-727. 
615 See BGH NJW 1984,1184; BGH NJW 1986,977 and BGH NJW 1998,671. Parties may 
make provisions to the effect that title to the assets is re-transferred to the transferee, 
or assignee, automatically on discharge of the secured debt, but such an arrange-
ment will not be not implied, see further 416. 
616 Section 47 of the German Insolvency Act. See also RGZ 94, 305 and BGH WM 1962, 
180. 
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410. Security transfers or assignments have now mostly replaced the 
pledge as a means to provide security over movable assets or receivables. 
Nevertheless, it would be incorrect to assume that the pledge has com-
pletely lost its practical relevance. In some cases, it may even be more 
opportune to take a pledge. Security over bank accounts, shares and order 
or bearer debt instruments, in particular, is given in the form of a pledge, 
rather than a security transfer or assignment (see 445,470, 477 and 482). 
Distinction between accessory and abstract security 
411. German law distinguishes between accessory (aL·essorische) and 
abstract (abstrakte) security617. 
412. An accessory security interest is connected to the secured debt by 
operation of law. As a consequence of this, one cannot be transferred 
without the other. If the secured debt is transferred, the security interest 
will automatically pass with it to the transferee618. If all secured debt is 
discharged, the security interest will likewise cease to exist619. Pursuant to 
the BGB, pledges are structured as accessory security interests620. Mort-
gages are also structured as accessory security interests621, albeit subject 
to an exception and a few tricks, which neatly serve to reconcile doctrine 
with the required result. 
413. The exception can be found in section 1138 BGB622. Pursuant to this 
provision, the information contained in the Public Register with respect 
to the secured debt is deemed to be correct, so that a transferee may 
617 For a concise discussion of the distinction made under German law between 
accessory and abstract security, see also Jäkel, in: Cross-Border Security and Insol-
vency, p. 92 and Wolff, in: Cross-Border Security, pp. 140-141. See further Lwowski, 
Das Recht der Kreditsicherung, pp. 43-47. 
618 Sections 401 (general), 1153 (mortgage), 1250 (pledge of movable assets) and 1273 
paragraph 2 (pledge of rights) BGB. 
619 Sections 1252 (pledge of movable assets) and 1273 paragraph 2 (pledge of rights) 
BGB. The position with respect to mortgages is slightly different and is discussed 
below. 
620 See sections 1210 and 1273 paragraph 2 BGB. See further the statutory provisions on 
pledges referred to in notes 618 and 619. 
621 Section 1153 BGB. See further the statutory provisions on mortgages referred to in 
note 618 and 413-416 below. 
622 See further sections 891-899 BGB. 
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assume the existence of the mortgage and the secured debt in accordance 
with the Register. If it turns out that the transferor no longer held the 
secured debt at the time of transfer, so that the transferee did not, in fact, 
become entitled to it, he may, nevertheless, enforce the mortgage as if he 
had. The fiction only goes as far as is necessary to preserve the mortgage 
for the transferee. Thus, the transferee is not allowed to demand payment 
of the secured debt, other than by way of enforcing the mortgage623. 
414. In order to ensure the orderly transfer of mortgages together with 
the mortgage debt, section 1154 BGB deviates from the rule that a transfer 
of debt need not take a particular form624 and subjects the transfer of a 
mortgage debt to a number of formal requirements (see further 494). 
Sections 1163 and 1177 BGB preserve the mortgage for the benefit of a 
mortgagor, who discharges his secured debt. The purpose of this is to 
enable the mortgagor to grant first priority security to a new financier, 
regardless of whether the property had meanwhile been encumbered with 
further security625. To achieve this aim without compromising the 
accessory nature of the mortgage, which would not allow continued 
existence of the mortgage on discharge of the secured debt, the BGB 
provides that the mortgage shall, in this case, automatically convert into 
a land charge626. 
415. Land charges, security transfers and security assignments are 
abstract security interests627. With respect to abstract security, the law does 
not presuppose the existence of an inextricable link between the security 
and the debt secured. Instead, the link between the security interest and 
623 Parties may exclude this provision by agreement, see section 1184 BGB. For a further 
discussion, see Baur/Stümer, Sachenrecht, pp. 401-405. See also Palandt/Bassenge, 
section 1138, no. 2-8. 
624 Section 398 BGB. 
625 The legislator considered this a fair solution, rather than letting a mortgagee with 
a second ranking mortgage have the benefit of first priority security for a credit, 
which would presumably have been priced on the basis of second priority security. 
See Palandt/Bassenge, section 1163, no. 1; Schulze/Staudinger, section 1177 no. 1 
and Baur/Stümer, Sachenrecht, p. 409. 
626 On this subject and other situations in which a mortgage or land charge over real 
property becomes vested in the owner of the property concerned, see Baur/Stiimer, 
Sachenrecht, pp. 538-539. See also Bülow, Recht der Kreditsicherheiten, pp. 95-97. 
627 Section 1192 BGB (land charge). On the abstract nature of security transfers and 
assignments, see further Weber, Kreditsicherheiten, pp. 153 and 284. 
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the secured debt is created by an agreement between the parties, which 
may be amended or replaced at any time in order to allow the security 
interest to subsequently cover another debt628. 
416. Abstract security does not follow the secured debt into the hands of 
a new creditor, but must be separately transferred. Unless otherwise 
agreed, the secured creditor is obliged to release abstract security on 
payment of the secured debt, regardless of whether parties have made a 
provision to that effect (see also 409). However, this obligation is of a 
contractual nature only and payment of the secured debt therefore does 
not automatically result in the security being released. Parties can agree 
otherwise by expressly providing that the security is granted subject to the 
condition subsequent (auflösende Bedingung) of discharge of the secured 
debt, but an agreement to this effect will not be implied629. 
Over-collateralisation 
417. The flexibility that abstract security offers to a lender, is counter-
balanced by the doctrine of over-collateralisation developed by the 
German courts630. According to caselaw, over-collateralisation exists if the 
value of the security structurally and considerably exceeds the amount of 
the secured debt to such an extent that the security must be considered 
disproportionate, giving due regard to the respective interests of the 
parties concerned631. 
418. If over-collateralisation exists from day one, the entire security will 
be void, if it is evidently excessive632 in such a way that it is contrary to 
628 See Wolff, in: Cross-Border Security, pp. 140-141 and 164-165; Baur/Stümer, 
Sachenrecht, pp. 507-508; Bülow, Recht der Kreditsicherheiten, p. 108 and Lwowski, 
Das Recht der Kreditsicherung, pp. 704 and 712. 
629 Section 158 paragraph 2 BGB. See also BGH NJW 1984, 1184 and BGH NJW 1991, 
353. See further Reinicke/Tiedtke, Kreditsicherung, pp. 178-181. 
630 For a discussion of this doctrine, see Palandt/Bassenge, section 930, no. 24; 
Reinicke/Tiedtke, Kreditsicherung, pp. 204-213; Ganter, WM 2001, pp. 1-7 and WM 
1998, pp. 2045-2052; Canaris, ZIP 1996, pp. 1577-1586 and Serick, BB1996, pp. 1777-
1789. 
631 See BGH NJW 1994,1796 and BGH NJW 1998, 2047. 
632 There are no hard and fast rules. Percentages by which the value of security would 
have to exceed the secured debt in order for the security to qualify as excessive, may 
range from 30 to 200 percent. Much depends on how easily the secured asset could 
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good morals (guten Sitten)633. Over-collateralisation may also ensue at a 
later stage, for example as a result of increased value of the security assets 
or partial discharge of the secured debt. Subsequent over-collateralisation 
does not affect the validity of the security, but the secured creditor must 
release the security to the extent that he no longer requires it in order to 
cover his risk. According to caselaw, this position is reached where the 
expected net execution value of the security continuously exceeds the 
secured debt by at least 10 percent. Unless the secured creditor can 
provide sufficient proof to the contrary, this is assumed to be the case 
where the estimated value of the security assets, or in the case of re-
ceivables their total nominal value, exceeds the secured debt by more than 
50 percent634. If the security document does not include an express obli-
gation to this effect it will be implied635. If the secured creditor has taken 
several security interests, he may choose which security to release636. 
419. The doctrine of over-collateralisation does not apply to accessory 
security interests. Where the security is excessive, the grantor can require 
the secured creditor to release his security only where a refusal of the 
secured creditor to do so would amount to an abuse of rights (unzulässige 
Rechtsausübung)637. 
be converted into cash and on the proceeds that the asset would generate on 
enforcement, taking into account the risk of price fluctuation. See Ganter, WM 2001, 
pp. 1-7. 
633 Based on the general principle codified in section 138 BGB that an act which violates 
good morals is void. See BGH NJW 1998, 2047; BGH NJW 1998, 671. See further 
BGH NJW 1994,1796; BGHZ 86, 82; BGHZ 120, 272 and BGHZ 125, 206. 
634 See BGH NJW 1998, 671 and BGH NJW 1998, 2206. 
635 This was different until the decision of BGH NJW 1998, 671. Under previous 
caselaw, it was held that a security document must contain a release clause, obliging 
the secured creditor to release his security where the execution value of the security 
assets would continue to exceed the secured debt. Furthermore, it was held that the 
document should contain a fair and objective formula on the basis of which this 
could be ascertained. In the absense of provisions to this effect, the security would 
be void. See BGHZ 98, 303 and BGHZ 124, 371. 
636 See Baur/Stümer, Sachenrecht, p. 718. 
637 See BGH NJW 1995, 1085. See further Neuhof, NJW 1995, pp. 1068-1070 and 
Wiegand/Bmnner, NJW 1995, pp. 2513-2531. 
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Advantages and disadvantages of a pledge compared to a security transfer or 
security assignment 
420. As discussed above, a lender wishing to take security over movable 
assets or rights may opt to take a pledge or a security transfer or assign-
ment. There is no straightforward answer as to which option is preferable. 
This depends on a number of considerations, which may differ according 
to the type of asset that is to be secured. 
421. Compared to a security transfer or security assignment, a pledge has 
two main general disadvantages. One is the requirement of publicity. The 
pledgee must take possession of the asset or, in the case of a right, give 
notice to the debtor of the pledged right. This makes the pledge an un-
suitable form of security for assets that are required by the pledgor in 
order to conduct its business, such as stock and equipment, and an 
unpopular form of security where trade receivables are concerned. It also 
means that most future assets cannot be covered by a pledge (see 402 and 
note 606). Furthermore, the accessory nature of a pledge imposes a degree 
of rigidity which is absent in the case of a security transfer or assignment. 
A pledge cannot subsequently be made to secure indebtedness other than 
that which was originally defined as secured debt; and will terminate 
automatically on the discharge of that debt (see 412). 
422. By contrast, the abstract nature of security transfers and assign-
ments means that these security interests can always subsequently be 
reused to secure other debt, without the need to re-create security (see 
415). The requirement of publicity does not apply here either (see 408). 
423. At the same time, the fact that the security grantor continues to be 
in control of the assets whilst the security remains concealed to the outside 
world, makes the security more vulnerable. There is always an increased 
risk that the security grantor will not manage the assets properly or, in the 
worst case, alienate the assets. The secured creditor has no adequate pro-
tection against this. In the case of a security transfer of movable assets, the 
secured creditor cannot invoke his right against any third party who 
subsequently acquires an interest and takes possession of the assets in 
good faith. Similarly, the secured creditor cannot claim protection against 
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a prior interest, as long as he has not taken possession of the assets638. In 
the case of a security assignment of rights, the secured creditor loses his 
right if the debtor of the assigned right discharges his obligation to a third 
party in good faith639. 
424. If the security grantor is declared bankrupt (Eröffnung des Insolvenz-
verfahrens), a secured creditor who has taken a security transfer or assign-
ment loses his right to enforce the security to the bankruptcy trustee 
(Insolvenzverwalter)6*0. Although the secured creditor retains a priority 
right to the proceeds, he will be under an obligation to contribute towards 
costs incurred by the bankruptcy trustee in assessing the secured creditor's 
rights and any relevant rights of third parties to the assets as well as the 
cost of realisation of the security641. This does not apply to a pledge. A 
pledgee remains authorised to enforce his pledge, regardless of the bank-
ruptcy of the pledgor642. 
425. The quantity of security that a lender may take pursuant to a 
security transfer or assignment, is limited by the doctrine of over-
collateralisation. The concept of over-collateralisation does not apply to 
pledges (see 419). In more extreme cases, a lender who has taken security 
over (substantially) all of the assets of a company may also be held to have 
violated good morals vis-à-vis other creditors who have continued to do 
business and grant credit to the company on the false appearance of 
creditworthiness. This is referred to as Gläubigergefdhrdung. If this is the 
case, the security will be void. Where a lender has acted deliberately, 
knowing that his security would leave other creditors without recourse, 
it maybe liable to pay damages to compensate the prejudiced creditors for 
638 Section 932 BGB 
639 Sections 407 and 408 BGB Special rules apply with respect to priority between a 
global assignment and an extended reservation of title arrangement, see 456 
640 Séchons 51,166 and 173 of the German Insolvency Act See further RGZ 91,12, RGZ 
118, 209, RGZ 124, 73, RGZ 145, 188, RGZ 157, 40, BGH WM 1965, 84, BGH WM 
1968, 242, BGH NJW 1978, 632 and BGH NJW 1971, 799 
641 Pursuant to séchons 170 and 171 of the German Insolvency Act, these contributions 
are fixed at 4 percent and 5 percent of the proceeds of the security towards the costs 
of assessment of rights and costs of realisation of the security respectively An 
exception applies where the actual costs of realisation are considerably lower or 
higher (sechon 171 paragraph 2 of the German Insolvency Act) 
642 See séchons 166 and 173 of the German Insolvency Act 
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the loss that they have suffered as a result of its course of action643. 
Although Gläubigergefahrdung is not strictly limited to security taken in the 
form of a security transfer or assignment, the risk of Gläubigergefahrdung 
is more present here due to the wide class of assets that may be subject to 
this type of security. 
426. Other considerations may be relevant, which are more specific to the 
nature of the assets concerned (see particularly 437-439,447-453,456 and 
462-465). These should be weighted against the practical advantages that 
a security transfer or a security assignment can offer in each particular 
case. 
Security over real property 
427. Under German law, the most all-encompassing interest that a 
person can have in real property is that of ownership (Eigentum). Besides 
this, there are a number of other more limited rights in rem (beschränkte 
dingliche Rechte) that may be created over real property. Security interests 
over these rights are created in the same way as security over the real 
property itself644. They are of limited relevance in practice and will there-
fore not be dealt with in further detail. With the exception of public 
property, all land in Germany is registered in the Public Register (Grund-
buch)6*5. Proof as to a person's title to real property is not embodied in a 
title document, but can be ascertained from the Public Register. 
643 Sections 138 and 826 BGB. See also RGZ143,48, BGHZ10,228, BGHZ 20,43; BGHZ 
138, 291 and BGH NJW 1970, 657. 
644 See Lwowski, Das Recht der Kreditsicherung, p. 86 
645 Section 3 of the German Public Register Act (Grundbuchordnung). This also applies, 
at least in theory, with respect to real property located in the former GDR. In 
practice, the Register has not always been properly kept. For a discussion of the 
practical problems relating to property located in the former GDR, see Baur/ 
Stumer, Sachenrecht, pp 793-815. 
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428. Security over real property may take the form of a mortgage or a 
land charge646. The transfer of title to real property for security purposes 
is possible, but not commonly done647. 
429. A mortgage and a land charge are each created by an agreement 
between the grantor of the security and the secured creditor and 
registration in the Public Register648. The agreement to create a mortgage 
or land charge need not be in any particular form649. In practice, it is 
usually made in the form of a notarial deed. This facilitates registration of 
the security650 and enables the secured creditor to obtain the right to 
immediately enforce the security on default of the debtor651. 
430. Besides being a requirement for the valid creation of a mortgage or 
a land charge, registration in the Public Register serves to protect the 
interest of the mortgagee and third parties. Registration is deemed to 
constitute knowledge of the existence of the mortgage or land charge to 
the public. Accordingly, it protects the secured creditor from any third 
parties who subsequently obtain an interest in the secured property652. The 
information contained in the Register is deemed to be correct. A person to 
whom a registered mortgage or land charge is transferred may therefore 
646 Sections 1113 and 1191 BGB. Besides these two forms of security, the German Civil 
Code provides for a third type of security over real estate: Rentenschuld. The 
Rentenschuld is a sub-form of the land charge, which secures a series of interest, or 
other payments that are due by the debtor at regular intervals (section 1199 BGB). 
This type of security is seldom used. See Weber, Kredi tsicherhei ten, pp. 203 and 270; 
and Lwowski, Das Recht der Kreditsicherung, p. 705. 
647 See Palandt/Bassenge, section 930, no. 22. 
648 Sections 873,1115 and 1192 BGB. 
649 See Lwowski, Das Recht der Kreditsicherung, pp. 657 and 709, and Bülow, Recht der 
Kreditsicherheiten, p. 46. 
650 Pursuant to sections 19 and 29 of the German Public Register Act, a request to 
register a mortgage or land charge must be signed by the grantor and certified by 
a notary or equivalent in order for the security to be registrable. On further rules 
with respect to persons with authority to certify a request for registration, see 
Demharter, Grundbuchordnung, pp. 445-460. 
651 Sections 1147, 1192 BGB and sections 704 and 794 of the German Code of Civil 
Procedure (Zivilprozeßordnung). 
652 Pursuant to section 892 BGB, a person who obtains an interest in real property can 
only claim priority over a prior right in the property if the information contained in 
the Register with respect to the relevant right was incorrect or incomplete at the time 
he acquired his interest. The protection of section 892 BGB does not apply where the 
person wishing to claim protection knew that the Register was inaccurate. 
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rely on the valid existence of the security against the grantor of the 
security, in accordance with the information contained in the Register, 
unless he has knowledge to the contrary653. 
431. Pursuant to section 1116 BGB the registrar will issue a certificate 
(Brief) on registration of the mortgage or land charge, unless the parties 
have agreed that such a certificate shall not be issued654. The certificate 
embodies the mortgage or land charge and facilitates transfer of the 
security655. Where a certificate is issued, the creditor does not become 
entitled to the mortgage or land charge until he has obtained the 
certificate. In principle, the certificate is issued to the grantor of the 
security, who must hand it over to the creditor, in order for the latter to 
become entitled to the security656. It is common for parties to agree that the 
right to receive the certificate shall be vested in the secured creditor 
instead (Aushändigungsabrede). Where this has been agreed, the secured 
creditor will become entitled to the security on registration and the lender 
will no longer have to rely on the co-operation of the grantor of the 
security in handing over the certificate657. Still, registration of a mortgage 
or land charge in the Public Register could take up to a few months. 
432. As compared to a mortgage, a land charge658 is more flexible and is 
therefore the most popular type of security over real estate659. 
433. In the case of a mortgage, the amount of the secured debt must be 
specified and entered into the Public Register660. Where this cannot be 
653 Sections 891-892 BGB. In the case of a mortgage, section 1138 BGB expressly 
provides that a transferee may also assume the valid existence of the debt secured 
by the mortgage, in accordance with the information contained in the Register, see 
413. A land charge is independent from the existence of a secured debt due to its 
abstract nature, see 415-416. 
654 Sections 1116 paragraph 2 and 1192 BGB. 
655 The main advantage of a certificate is that the security can be transferred by delivery 
of the certificate and need not be reregistered in the name of the transferee. See also 
494. 
656 Sections 1117,1163 and 1192 BGB. 
657 Sections 1117 paragraph 2, 1163 and 1192 BGB. See further Palandt/Bassenge, 
section 1117 no. 3. 
658 Sections 1191-1203 BGB. 
659 See Wolff, in: Cross-Border Security, p. 162; Baur/Stümer, Sachenrecht, 506 and 
Alpmann, Kreditsicherungsrecht, Band 2, p. 1. 
660 Section 1115 BGB. 
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done, for example because the loan is in the form of an overdraft or 
revolver661, the mortgage should be registered for a maximum amount 
(Höchstbetragshypothek)662. A mortgage that has been registered for a maxi-
mum amount, rather than a specific debt, has a number of disadvantages. 
It can not be embodied in a certificate and is therefore less easily 
transferred663. Furthermore, it is not possible to provide for a right of 
immediate enforcement on default of the debtor664. If the parties wish to 
change the debt secured by a mortgage, such a change must be registered 
in the Public Register. The mortgagor's request for registration must be 
certified665. Where the change consists of an increase of the secured debt, 
parties will be deemed to have created a new mortgage, which will take 
priority in accordance with the date on which the change is registered666. 
434. These disadvantages do not apply to a land charge, because a land 
charge is not accessory to the debt it secures. A land charge can always 
subsequently be used as security for debts other than the debts originally 
described in the security document. Parties can simply do this by 
amending or replacing the security document (see 415). 
Security over movable assets 
435. Security over movable assets may be taken in the form of a pledge667 
or a security transfer668. 
436. A pledge is created by bringing the relevant assets within the 
control of the pledgee, or a third party agreed upon between the pledgor 
and the pledgee who will keep the assets on the instructions of the 
661 For a short explanation of the term revolver, see note 217. 
662 Sechon 1190 BGB. 
663 Sections 1190 paragraph 3 and 1185 BGB. 
664 See Bayerisches OLG NJW-RR 1989, 1467. See further Reinicke/Tiedtke, Kredit-
sicherung, pp. 326-327 
665 Sections 1180, 873, 876 and 878 BGB. On certification see note 650. 
666 See RGZ 143, 426. An exception applies, pursuant to section 1119 BGB, where the 
increase of the secured debt relates to interest only and the total interest over the 
secured debt, after the increase, does not exceed 5 per cent. 
667 Section 1104 BGB 
668 See RGZ 2,168, RGZ 13,200; RGZ 26,180; RGZ 52, 385, RGZ 57,175; RGZ 59,146, 
147; RGZ 62,126 and BGH WM 1963, 506 
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pledgee669. This is an impractical requirement in any situation where the 
pledgor needs to be able to use or otherwise deal with the pledged assets. 
For this reason, pledges over movable assets are rare in corporate finance. 
This is different in trade finance where a financier may take constructive 
possession by obtaining the bill of lading (Konnossement) to the goods670. 
Another disadvantage of a pledge over movable assets is that it can, in 
principle, only be enforced by way of a public auction671. An exception 
applies to assets that have a market or stock exchange price672. 
437. A security transfer is more flexible and is therefore used much more 
frequently (see 420-422)673. In the case of a security transfer, the secured 
creditor does not need to take possession of the assets. An agreement will 
suffice that title to the assets shall pass to the secured creditor and that the 
assets shall, from now on, be held by the grantor of the security as 
custodian for the secured creditor674. The agreement to transfer title to the 
assets need not comply with any formal requirement. In practice, it is 
usually made in writing as proof of the security and the further arrange-
ments made between the parties675. Subject to the general principle that 
the arrangement must not be against good morals676, parties are free to 
make such arrangements with respect to enforcement as they see fit677. In 
enforcing its security the secured creditor must take into consideration the 
669 Section 1205 BGB. Although it is possible to agree that the pledgor and the pledgee 
shall have joint access to the pledged assets (section 1206 BGB). See further RGZ 53, 
218 and Bülow, Recht der Kreditsicherheiten, pp. 136-137. 
670 See Lwowski, Das Recht der Kreditsicherung, p. 435 and Biilow, Recht der Kredit-
sicherheiten, pp. 139-140. 
671 Sections 1228 and 1235 BGB. A private sale may be agreed between the pledgor and 
the pledgee, but only after the pledgee has become entitled to enforce the pledge 
(section 1245 BGB). An agreement entitling the pledgee to keep the assets on 
enforcement is void (section 1229 BGB). 
672 Sections 1235 paragraph 2 and 1221 BGB. 
673 On this point, see also Weber, Kreditsicherheiten, pp. 118-119 and 145-146. 
674 Sections 929, 930 and 688 BGB. 
675 See Alpmarm, Kreditsicherungsrecht, Band 2, pp. 70 and 75. 
676 Section 138 BGB. The courts will not readily accept that this is the case. However, 
it has been held tha t a provision that the secured creditor shall have the right to keep 
the security assets for himself if the debtor defaults, can be against good morals in 
a situation where the value of the assets far exceeds the amount of the secured debt. 
An enforcement provision in a security document that violates good morals is void. 
See BGH NJW 1995, 2635. 
677 RGZ 83, 50; RGZ 143,113 and BGH NJW 1980, 226. 
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reasonable interests of the grantor of the security. A secured creditor who 
neglects to do this may be liable to pay damages678. 
438. At the same time a security transfer is not without risk. If it becomes 
the owner of the assets, the secured creditor may be under an obligation 
to ensure that the assets comply with applicable environmental 
regulations and may be held liable by the authorities in case of non-
compliance679. This is a difficult point, since the assets are not within the 
control of the secured creditor. Some comfort may be taken from due 
diligence and representations and undertakings in which the transferor 
confirms that he has acted in accordance with applicable regulations and 
will continue to do so. Where the risk of liability is considerable, a lender 
may wish to consider taking additional or alternative security for its loan. 
439. The fact that the grantor of the security continues to be in possession 
of the security assets also weakens the position of the secured creditor on 
enforcement of the security. In order to enforce its security, the secured 
creditor must take possession of the assets. If the grantor of the security 
does not part with the assets voluntarily, the secured creditor must obtain 
a court order for the surrender of the assets680. This may take several 
weeks or even months. 
440. Other general advantages and disadvantages of security transfers 
and assignments, compared to a pledge, have been discussed under 420-
426. 
441. The security assets must be sufficiently defined. The requirement of 
specification is normally met easily enough in the case of a pledge, but can 
cause problems where a security transfer of movable assets is concerned. 
678 On the basis of this principle, it has been held that the secured creditor must, in any 
case, endeavour to enforce in a way which is likely to maximise the proceeds of the 
security and which will not cause excessive harm to the business of the grantor of 
the security. See BGH WM 1961, 243; BGH NJW 1997, 1063 and BGH NJW 1983, 
2701. On the obligation of the secured creditor to compensate the grantor of the 
security for damage suffered as a resul t of a viola tion of this principle, see Palandt/ 
Bassenge, section 930 no. 29. 
679 For a further discussion, see Schneider/Eichholz, ZIP 1990, pp. 18-24; Pudill, ZKW 
1995, pp. 258-263 and Lwowski/Tetzlaff, WM 1998, pp. 1509-1520. 
680 Section 858 BGB and section 883 of the German Code of Civil Procedure. 
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According to caselaw, any third party must be able to positively identify 
the security assets by merely consulting the transfer agreement (including 
any attachments thereto) and without having to resort to any other 
sources of information or make any judgement of law or facts681. 
Consequently, a security transfer cannot generically cover all movable 
assets that are currently owned by the grantor, or to which the grantor 
will become entitled in the future. This would make it necessary for the 
third party to investigate whether the grantor of the assets has actually 
obtained title to the assets682. Common practice is to annex to the security 
document a list of assets or a location map showing where the assets are 
located, with an undertaking from the grantor of the security to provide 
additional security, on the basis of up to date information on a monthly 
or quarterly basis. 
442. Care must be taken to check whether the movable assets are subject 
to a retention of title arrangement (Eigentumsvorbehalt)683. A retention of 
title arrangement will take priority over a security transfer684. It will not 
take priority over a pledge, provided that the pledgee can successfully 
maintain that he was not aware of the retention of title arrangement and 
did not grossly neglect a duty to investigate whether such an arrangement 
might exist685. However, because the use of these arrangements is wide-
spread in Germany, it may be difficult for a lender to maintain that he was 
under no obligation to make inquiries. 
Security over receivables 
443. Security over receivables can take two forms; that of a pledge686 or 
a security assignment687. The following paragraphs summarise the 
different rules that apply with respect to an assignment or pledge of 
681 BGH NJW1994,864; BGH NJW 1994,133; BGH NJW-RR1994,1537 and BGH NJW 
1991, 2144. For a detailed discussion, see Lwowski, Das Recht der Kreditsicherung, 
pp. 469-474. 
682 BGH WM 1989,1904; RGZ 129, 61 and BGH WM 1962, 740. 
683 Section 449 BGB. 
684 See BGHZ 20, 88. See further Baur/Stumer, Sachenrecht, p. 598. 
685 Sections 1207, 932, 934 and 935 BGB. See further Bulow, Recht der Kredit-
sicherheiten, p. 140. 
686 Section 1273 BGB. 
687 See RGZ 57,175; RGZ 143, 48 and BGHZ 34,191 
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receivables. Other general advantages and disadvantages of security 
transfers and assignments, compared to a pledge, have been discussed 
under 420-426. 
444. A pledge over receivables is created by an agreement between the 
pledgor and the pledgee and notification of the pledge to the debtors of 
the pledged receivables. The pledge agreement need not be in any 
particular form, but is conventionally made in writing as proof of the 
pledge and the further arrangements made between the parties688. 
445. According to statute, notice of the pledge to the debtors of the 
pledged receivables must come from the pledgor, but the pledgor may 
authorise the pledgee to give notice on his behalf689. Notification to the 
debtor may be given orally, but is normally given in writing. If possible, 
the debtor should be asked to return a short confirmation letter, as proof 
that he has received the notification. Preferably, the letter of confirmation 
should also state that the debtor waives any rights of set-off and other 
rights that it may have in respect of the pledged receivables690. This is 
particularly important in the case of a pledge over a German bank 
account, as a German bank will usually have stipulated an extensive right 
of set-off, and an all monies pledge over any account held with it, 
pursuant to its general banking conditions691. 
446. With respect to the collection of the pledged receivables a pledgor 
and pledgee may make the arrangements that they consider appropriate. 
In the absence of a further arrangement, sections 1281 and 1282 BGB 
apply. Pursuant to these provisions, the pledgee becomes exclusively 
688 Sections 1274,398 and 1280 BGB. See further Alpmann, Kreditsicherimgsrecht, Band 
1, p. 93 and Lwowski, Das Recht der Kreditsicherung, p. 528. 
689 Section 1280 BGB. See also Lwowski, Das Recht der Kreditsicherung, p. 535. 
690 Pursuant to sections 1275,404 BGB, the debtor of a pledged receivable may invoke 
against the pledgee, any rights that he may have against the creditor/pledgor in 
respect of the pledged receivables, pursuant to a legal relationship that existed 
between him and the creditor/pledgor at the time of creation of the pledge. The 
same rule applies where an assignment of receivables is concerned. Special rules 
apply with respect to set-off, see main text of this number. 
691 Article 14 of the AGB/Banken of 1 January 2002. The texts of these general 
conditions can be found in Kümpel/Hammen/Ekkenga, Kapitalmarktrecht, Band 
1. For a detailed discussion of the right of pledge created pursuant to these general 
conditions, see Horn, Die AGB-Banken 1993. 
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entitled to collect the pledged receivables as soon as the secured debt, or 
a part thereof, has become due and payable. Until that moment, the 
pledgee and pledgor must act jointly in collecting the pledged receivables. 
In practice, the security document will usually provide that the pledgor 
remains authorised to collect the receivables until he defaults in his 
obligations towards the pledgee. 
447. A security assignment of receivables is created in the same way as 
a pledge, with the exception that notification to the debtors of the assigned 
receivables is not necessary in order for the assignment to be effective692. 
The fact that no notification is given to the debtors of the assigned 
receivables facilitates the taking of security in those cases where notifi-
cation is not practicable or desired, but also weakens the position of the 
secured creditor in a number of respects. 
448. Most importantly, the debtor will obtain a good discharge if he pays 
the assignor693. The security will, in that case, simply terminate. If the 
assignor collects the receivables after the secured creditor has withdrawn 
the assignor's authority to do so, the secured creditor will merely have an 
ordinary claim against the assignor for payment of the proceeds694. A 
compromise applies with respect to proceeds that are collected by the 
assignor's bankruptcy trustee. The secured creditor will, in that case, 
maintain a priority right in respect of the proceeds. The downside is that 
he must share in the costs of the bankruptcy695. 
449. A number of measures may be taken to protect the interests of a 
lender that takes security in the form of an assignment of receivables. One 
is to combine an assignment of receivables with a pledge of the assignor's 
bank account and an undertaking from the assignor to procure that any 
payments in respect of the receivables will be made into this account696. In 
addition, provisions may be made in the security documentation that 
oblige the assignor to inform the lender of events that could be prejudicial 
692 Section 398 BGB. See further RGZ 136,100. 
693 Section 407 BGB. 
694 Section 816 BGB. See further BGHZ 32, 357. 
695 See sections 51, 166 paragraph 2, 170 and 171 of the German Insolvency Act. See 
further 424. 
696 See also Wolff, in: Cross-Border Security, p. 156. 
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to the security and give the lender the right to notify the debtors of the 
assigned receivables, as soon as any such event occurs. However, none of 
these measures is completely watertight. A breach of the undertaking to 
ensure that all proceeds are paid into a specific account, will constitute a 
breach of contract and (if the finance documentation is properly drafted) 
an event of default that allows the lender to accelerate the loan. However, 
the proceeds will no longer be part of the security. A pledge over a bank 
account will not cover payments that are made into the account after 
bankruptcy of the pledgor697. 
450. Notification also serves to prevent the debtor from exercising 
against the secured creditor, any subsequent rights of set-off which he 
may have against the assignor of the receivables. However, this only 
applies with respect to claims that the debtor obtained against the 
assignor after he had been informed of the assignment, as well as claims 
that have become due and payable after notification of the assignment and 
subsequent to the assigned receivable having become due and payable698. 
451. The pledged or assigned receivables must be sufficiently defined. 
The courts have been much more lenient in their interpretation of this 
requirement for receivables, than they have been with respect to movable 
assets (compare 440). It is sufficient that the receivables can be ascertained 
on the basis of the description in the security document, as soon as the 
assignor becomes entitled to the receivables. It does not matter that a 
further effort is required in order to positively identify the receivables that 
are intended to be subject to the security699. 
452. Accordingly, a global assignment of all present and future 
receivables arising out of the assignor's business activities (Globalzession) 
697 Section 91 of the German Insolvency Act. See further Obermiiller, Insolvenzrecht in 
der Bankpraxis, p. 322; Reinicke/Tiedtke, Kreditsicherung, p. 229 and Bülow, Recht 
der Kreditsicherheiten, p. 367. 
698 Section 406 BGB. 
699 See BGH NJW1989,2383,2384; BGH NJW1984,492; BGH WM 1976,151; BGH WM 
1961, 350 and BGH WM 1960, 395. For a short discussion of this requirement in 
respect of receivables, see, Bülow, Recht der Kreditsicherheiten, pp. 412-416 and 
Reinicke/Tiedtke, Kreditsicherung, pp. 226-228. 
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is valid700. Nevertheless, it is common to attach a non-exhaustive list of 
receivables or contracts to the security document, so that the secured 
creditor knows what receivables exist. In the case of an assignment of 
trade receivables, the security document will usually also contain a 
provision requiring the assignor to provide the secured creditor with 
computer lists from its administration, listing all of its currently out-
standing receivables, at regular intervals (usually each month or 
quarterly). 
453. By contrast to an assignment, the possibility to create a pledge over 
future receivables is restricted. Besides the requirement that notice must 
be given to the debtor of the pledged receivable, there is caselaw authority 
that a pledge can only cover future receivables, which arise from a 
relationship that existed at the time of creation of the pledge701. This 
requirement prevents effective pledging of trade receivables from future 
sales, but not the pledging of future balances of a pledgor's current bank 
account702. 
454. Care should be taken to ensure that the agreement from which the 
relevant receivables arise does not contain a prohibition against assign-
ment of the receivables. If this is the case, the main rule is that the 
receivable cannot be validly assigned or pledged703. Clauses that exclude 
or restrict the transferability of a debt are frequently found in German law 
commercial agreements. Apart from the wish to ensure that they will not 
have to deal with another creditor, buyers often seek to include a 
provision to this effect because the transfer or pledge of a debt may 
frustrate any rights of set-off that they may have against the original 
creditor (see above)704. Where a company finds itself in a position where 
it is obliged to allow long payment periods to its customers, these clauses 
can seriously affect the company's liquidity position. Whilst its customers 
are sitting on the cash that the company needs in order to run its business, 
700 See BGH NJW 1989, 2383. On the use of Global assignments, see further 
Schimansky/Bunte/Lwowski, Bankrechts-Handbuch, Band II, section 96 no. 81. 
701 RGZ134,225. See also BGH NJW 1991,2897 (confirming that the requirement of an 
existing relationship does not apply to security assignments). 
702 See Bülow, Recht der Kreditsicherheiten, p. 167. 
703 Sections 399 and 1274 paragraph 2 BGB. See also BGH NJW 1997, 3434. 
704 Seealso Lwowski, Das Recht der Kreditsicherung, p.122; Weber, Kreditsicherheiten, 
p. 197-198 and Wolff, in: Cross-Border Security, p. 157. 
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the fact that company is unable to use its receivables as collateral may 
restrict its ability to obtain a loan. 
455. The legislator has acknowledged this problem and has endeavoured 
to offer some relief to companies that are faced with it. Pursuant to section 
354a of the German Commercial Code (Handelsgesetzbuch), an assignment 
or pledge of a claim for the payment of an amount of money arising from 
a commercial transaction between merchants or business enterprises can 
be validly effected, even if the underlying agreement contains a prohi-
bition against assignment. However, section 354a also provides that the 
debtor may, in this case, always discharge his obligation by making 
payment to the assignor or pledgor, regardless of whether he had received 
notice of the assignment. Consequently, the comfort that this provision 
offers is limited705, although a lender may enhance his position to a certain 
degree by stipulating that the proceeds of the receivables must be paid 
into a particular bank account and taking a pledge over that bank account 
(see 449). 
456. If security is taken over trade receivables, it should also be checked 
whether the receivables may be subject to an extended retention of title 
arrangement (verlängerter Eigentumsvorbehalt)706. An extended retention of 
title arrangement is a combination of a retention of title arrangement and 
an assignment to the supplier of the goods of any future claims that the 
purchaser may acquire against its customers from the on-sale of the goods. 
Extended retention of title arrangements are quite common in Germany 
and are often found in supplier's general conditions. In deviation from the 
general rule that security interests take priority in accordance with their 
date of creation707, a global assignment of receivables is invalid, to the 
705 It is, therefore, not surprising that section 354a of the German Commercial Code, 
which came into force on 30 July 1994, has been heavily criticised as a half-hearted 
attempt, resulting in legislation that offers no true relief to companies experiencing 
a credit crunch of the nature described above. See Bette, WM 1994, pp. 1909-1921; 
Canaris, Handelsrecht, par. 244c; Wagner, WM 1996, Sonderbeilage no. 1 and WM 
1994, pp. 2093-2104; Grub, ZIP 1994, pp. 1649-1650 and Baukelmann, in: Festschrift 
für Hans Erich Brandner, pp. 185 and 196. For a detailed discussion of this 
provision. See further Reinicke/Tiedtke, Kreditsicherung, pp. 230-239. 
706 See Palandt/Bassenge, section 398 no. 24. 
707 See BGH NJW 1974, 942; BGH NJW 1968,1516; BGH BB 1974, 669; BGHZ 30, 149; 
BGHZ 32, 361 and BGHZ 55, 34. 
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extent that the receivables are also assigned pursuant to an extended 
retention of title arrangement. In this case, it does not matter which 
assignment took place first708. A properly drafted security agreement for 
a global assignment of trade receivables should, therefore, contain a carve-
out, to the effect that the receivables will not become assigned as part of 
the global assignment, as long as they are subject to a retention of title 
arrangement709. 
457. Where a lender has supplemented the taking of a global assignment 
of receivables with a provision that the proceeds of all receivables must be 
paid into a particular bank account (see above), the courts may regard this 
708 BGH NJW 1979, 365; BGH NJW 1987,1878; BGH NJW 1995,1668 and BGHZ 100, 
353. An exception applies in the (exceptional) case that a lender reasonably need not 
have suspected that the receivables were subject to a retention of title arrangement, 
see BGH WM 1962,13; BGH WM 1971, 69 and BGH NJW 1974,942. An exception 
is also made with respect to "true factoring" transactions. Under a factoring trans-
action, the factor purchases a portfolio of receivables against payment of a purchase 
price, which is usually below the nominal value of the receivables. This discount 
may be justified on the basis of a number of reasons, such as the creditworthiness 
of the underlying debtors and the fact that the seller receives immediate payment, 
while the receivables themselves will not become due and payable for a certain 
period of time. In order for the transaction to qualify as a true factoring transaction, 
the risk of non-payment of the receivables concerned must lie with the factor 
following the sale. The courts have held that where a global assignment is made 
within the context of a real factoring transaction, the normal priority rules apply. 
Accordingly, the assignment to the factor will take priority over subsequent assign-
ments resulting from an extended retention of title arrangement. It will also 
generally take priority over prior assignments under an extended relation of title 
arrangement, on the basis that these arrangements normally leave the assignor's 
authority to deal with the receivables intact. The reasoning behind the exception is 
that a global assignment under a factoring transaction does not put a supplier in a 
worse position than he would have been if the debtors of the assigned receivables 
had paid the receivables. Although the purchase price paid by the factor is usually 
less than the nominal value of the receivables, the assumption is that this amount 
will still exceed the debt owed to the supplier, as the assignor will normally have 
sold the assets that he purchased subject to the extended retention of title clause at 
a profit. See BGHZ 69, 254; BGHZ 72,15; BGHZ 75, 391 and BGH NJW 1982, 571. 
See further Reinicke/Tiedtke, Kreditsicherung, pp. 285- 293. 
709 See BGH WM 1974,389; BGH WM 1979,981; BGH NJW 1979, 363; BGH NJW 1999, 
940 and BGH NJW 1999,2588. A mere undertaking from the assignee to release the 
receivables from the global assignment on request is insufficient, see BGH WM 1968, 
644 BGH WM 1969, 18; BGHZ 1974, 368 and BGH NJW 1979, 363. See further 
Bennat, NJW 1976, pp. 790-791; Beuthien, BB1971, pp. 375-377; Schimansky/Bunte/ 
Lwowski, Bankrechts-Handbuch, Band II section 96 no. 84a and Palandt/Bassenge, 
section 398, no. 24-25. 
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as an evasion of the priority rule just stated. As a result, the lender may be 
ordered to reimburse suppliers of the assignor, to the extent that the 
relevant proceeds resulted from the payment of receivables that had been 
assigned under an extended retention of title arrangement710. 
458. A security assignment is not possible if the assignee is also the 
debtor of the assigned receivable. A typical example of this is security 
given over a bank account, whereby the intended secured creditor is also 
the account bank. It is uncertain what the consequence of such an 
assignment would be under German law. Arguably, it will result in 
immediate discharge of the assigned claim, but a court may convert the 
assignment into a pledge if it is convinced that this is what the parties 
intended711. 
Security over shares 
459. The following paragraphs summarise the main rules that apply with 
respect to the creation of security over shares in a German limited liability 
company {Gesellschaft mit beschränkter Haftung) and over stock in a German 
joint stock corporation {Aktiengesellschaft). 
460. Of the other types of entities in which lenders may wish to take a 
security interest, the German limited partnership {Kommanditgesellschaft) 
is the one most often encountered712. As opposed to a German limited 
liability company and a joint stock corporation, a German limited partner-
710 Section 826 BGB. See BGH WM 1979, 13; OLG Frankfurt WM 1981, 972 and LG 
Berlin ZIP 1983,1324. See further Peters/Lwowski, WM 1999, pp. 258-265. 
711 Sections 362 and 397 paragraph 2 BGB. See Schulze/Staudinger, section 398 no. 6 
and Lwowski, Das Recht der Kreditsicherung, p. 559. 
712 A German limited partnership is a form of partnership whereby the liability of one 
or more of the partners {Kommanditisten) is limited to the amount of their agreed 
investment, whilst at least one of the partners can be held fully accountable for the 
business of the partnership (section 161 of the German Commercial Code). The use 
of this type of partnership is widespread in Germany and businesses conducted in 
this form may range from a family business to very large businesses which attract 
investors on the capital market (Publikskommanditgesellschaften). The latter often have 
a German limited liability company as managing partner (the so-called GmbH & 
Co.KG). 
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ship does not normally have a capital divided in shares or stock713. 
Security over membership rights in a German limited partnership is 
created in accordance with the rules that apply to security over receivables 
(see 443-445 and 447) and usually takes the form of a pledge714. It is 
generally held that an assignment or pledge of membership rights in a 
German limited partnership can only be given with the consent of all 
partners715. 
461. Shares in a German limited liability company are not embodied in 
title documents716. Security may be taken in the form of a security assign-
ment or a pledge. An assignment or pledge of shares in a German limited 
liability company must be in notarial form717. The assignment or pledge 
should be notified to the issuing company, in order to ensure that it is 
enforceable against the issuing company718. In practice, the notary who has 
been instructed to document the assignment or pledge will normally 
713 An exception is the Kommanditgesellschafl auf Aktien. In the case of a Kommandit-
gesellschaft auf Aktien, the investment of the limited partners is embodied in stock. 
There are only a limited number of these partnerships in Germany. See Kropff/ 
Semler, par. 278 no. 1 and following. 
714 Reasons for financiers to require a pledge of membership rights in a German limited 
partnership, rather than an assignment, are similar to those indicated below with 
respect to security over shares ina German limited liability company. The rules with 
respect to "shareholders' loans instead of equity" (see 463 and following below) also 
apply to a German limited partnership, whereby the liability of all partners has been 
limited (e.g. because they are Kommanditisten or acting through a limited liability 
company). See section 172a of the German Commercial Code. In addition, on 
insolvency of the partnership, the bankruptcy trustee may be able to challenge 
transactions more easily if they have been entered into with a lender who is also a 
shareholder of the company, due to the fact that the lender qualifies as a "connected 
person" (see also 471 below). 
715 See further Larenz/Wolf, Allgemeiner Teil des Bürgerlichen Rechts, Die juristische 
Person, p. 223; Hackenbroch, in: OHG und KG an der Privatgläubiger des Gesell-
schafters, p. 58 and Hadding, in: Gesellschaftsanteile als Kreditsicherheit, pp. 37-82. 
716 Sometimes share certificates (Anteilscheinen) are issued, which serve as prima facie 
proof of title of the shareholder to the shares. The articles of association of a German 
limited liability company may provide that share certificates must be produced if 
the shareholder wishes to exercise his voting rights and must be delivered to a 
transferee on transfer of the shares. 
717 Section 15 paragraph 3 of the Act pertaining to Companies with Limited Liability 
(GmbH-Gesetz) and section 1274 BGB. 
718 Section 16 of the Act pertaining to Companies with Limited Liability. See further 
Müh], in: Gesellschaftsanteile als Kreditsicherheit, pp. 155-156; Alpmann, Kredit-
sicherungsrecht, Band 2, p. 91; Wolff, in: Cross-Border Security, p. 168 and Schrell/ 
Kirchner, ZBB-Report 2002, pp. 230-232. 
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arrange for notification of the issuing company immediately on creation 
of the security. 
462. In the case of a security assignment of shares, the assignee becomes 
a shareholder of the company with all associated rights and obligations719. 
Normally, lenders will not be keen on assuming the responsibilities that 
go with share ownership. At the same time, the advantage that an assign-
ment of rights generally has over a pledge, in that it can be effected 
without notification to the debtor being required, does not really apply in 
this case, as notification will not usually be a problem. There are, however, 
a couple of specific risks to which a lender will become exposed if it 
becomes a shareholder in the company that it is lending to. These require 
some elaboration and will be briefly discussed below. For these reasons, 
usual practice with respect to security over shares in a German limited 
liability company is to take a pledge rather than an assignaient. 
463. A particular risk for a lender who takes an assignment of shares in 
a German limited liability company is that this may have the unwanted 
result of its loan being characterised as a "shareholder's loan instead of 
equity" (Eigenkapitalersetzendes Gesellschafterdarlehen)720. This will be the 
case if the lender takes a shareholding of more than 10 percent in the com-
pany721 and extends a loan, at a time where the company would not have 
been able to obtain the credit necessary to continue its business from a 
third party on normal market conditions. In deciding whether this is the 
case, the criterion is whether another commercial lender, who is not a 
shareholder in the company and does not wish to become one, would 
719 RGZ138,106. See further Mühl, in: Gesellschaftsanteile als Kreditsicherheit, pp. 147-
153. 
720 Section 32a of the Act pertaining to Companies with Limited Liability. See further 
BHGZ 90, 370. The background of this doctrine relates to the preservation of share 
capital (see also section 30, 31, 33 and 34 of the Act pertaining to Companies with 
Limited Liability). Accordingly, a shareholder's loan instead of equity is described 
as a loan granted or prolonged, at a time where a good businessman would have 
increased the company's equity capital. 
721 Section 32a paragraph 3 of the Act pertaining to Companies with Limited Liability. 
If a lender takes a shareholding of 10 percent or less in the capital of a company, the 
rules with respect to shareholders' loans instead of equity will not normally apply. 
An exception may be made if the lender also participates in the management of the 
company, see Obermüller, Insolvenzrecht in der Bankpraxis, p. 832. 
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reasonably have been willing to grant the same credit on similar terms722. 
A loan, which, when extended, did not qualify as a shareholder's loan 
instead of equity, may subsequently be characterised as such. According 
to caselaw, this will apply if the lender and shareholder prolongs its loan, 
at a time where it would not have been possible for the company to obtain 
the credit required for its continuity from a third party acting at arms 
length723. 
464. If the loan is characterised as a shareholder's loan instead of equity, 
the lender is placed in a highly unattractive position. First of all, the loan 
becomes subordinated to ordinary debt on insolvency of the company by 
operation of law724. Furthermore, payments that have been made by the 
company in respect of the loan during a period of one year before 
commencement of the insolvency proceedings, can be challenged by the 
company's bankruptcy trustee, upon which they must be returned to the 
bankrupt estate725. The same applies with respect to any security that has 
been given for the loan within a period of ten years preceding the 
initiation of the insolvency proceedings726. 
465. In addition to these codified rules, it has been determined in caselaw 
that a shareholder's loan instead of equity may not be repaid at a time 
where the capital of the company is wholly or partially lost. If a payment 
has been made in violation of this rule, the company, or its bankruptcy 
trustee, may demand restitution up to the amount that would be required 
to restore the company's capital to the level it was when the payment took 
place727. If the company has granted security over its assets for the loan, 
the lender cannot enforce the security for this amount.728 
722 See BGH WM 1960, 41; BGH WM 1972, 72; BGH WM 1976,1223, BGH WM 1980, 
589; BGH WM 1981, 1200, BGH WM 1981, 1270; BGH WM 1992, 187; BGH WM 
1992,1650; BGH WM 1993,144; BGH ZIP 1987,1541; BGH ZIP 1990, 95; BGH ZIP 
1992,187; and BGH WM 1998, 243. 
723 See BGHZ 76, 326 and BGH WM 1986,1554 
724 Section 29 of the German Insolvency Act. 
725 Section 135 paragraph 2d and section 143 of the German Insolvency Act. 
726 Section 135 of the German Insolvency Act. 
727 See BGH WM 1972,72, BGH WM 1976,1223; BGH ZIP 1990,98; OLG Hamburg ZIP 
1989,1398 and OLG München BB1997,1704. See further Kuhn, Haftungsprobleme 
bei der GmbH & Co, in: Ehrengabe fur Bruno Heusinger, and Lutter/Hommelhoff, 
ZGR1979,pp 31-66. 
728 BGH ZIP 1981,974, BGH ZIP 1981,1200 See also Glaßer, BB 1996, pp. 1229-1233. 
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466. The rules that have been developed in caselaw apply in addition to 
the statutory rules. The main differences are that the right to demand 
restitution of payments, as developed in caselaw, is not limited to pay-
ments made within one year prior to insolvency and that restitution can 
only be claimed up to the amount necessary to restore the company's 
capital to its pre-existing level729. 
467. An exception is made if a lender acquires shares in a crisis-stricken 
company in order to rescue the company (Sanierungsprivileg). Where this 
is the case, both existing and new loans granted by the relevant lender are 
exempt from the rules pertaining to shareholders' loans instead of 
equity730. For the purpose of this exception, a company is considered 
"crisis-stricken" if its position is such that a good businessman would have 
injected additional equity capital into the company to secure its future731. 
The scope of this exception is limited to situations where shares are 
acquired with a view to overcoming a crisis. It therefore does not apply to 
acquisitions of shares that are made by a lender at a time where the 
company was not yet hit by a crisis, or that are not part of a rescue plan. 
What is relevant, is the lender's intention to provide support in order to 
allow the company to conquer the crisis and not whether the rescue plan 
is, in fact, successful. Arguably, this is different in a situation where the 
lender should have realised at the time that the company had no real 
chance of recovery or that the proposed steps to help the company 
overcome its crisiscould not realistically have had the intended result732. 
468. The rules with respect to shareholders' loans instead of equity do 
not normally apply if a lender takes a pledge over shares in a company to 
729 For a concise discussion of the rules on shareholder's loans instead of equity and the 
way in which caselaw supplements statutory law on this subject, in English, see 
Pel tzer / Brooks / Hopcroft / Voigh t, GmbH-Gesetz, pp. 17-20. See further Obermüller, 
Insolvenzrecht in der Bankpraxis, pp. 855-858 and Hommelhoff/Kleindiek, in: 
Festschrift 100 Jahre GmbH-gesetz, pp. 421 and 428. 
730 Section 32a paragraph 3 of the Act pertaining to Companies with Limited Liability. 
731 For a further discussion of the scope of this exception, see Obermüller, Insolvenz-
recht in der Bankpraxis, pp. 848-855. 
732 See Casper/Ullrich, GmbHR2000, pp. 472-481 andGötz/Hegerl,DB2000,pp. 1385-
1391. 
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which it lends733. An exception may be made if the pledgee has stipulated 
very far-reaching covenants that have the effect of placing it in a position 
which, in actual fact, is similar to that of a shareholder734. 
469. The fact that the rules with respect to shareholders' loans instead of 
equity apply not just to ordinary shareholders, but also to financiers 
taking shareholders' or equivalent interest in the company, has often been 
criticised in literature735. It can be a serious hindrance to high risk trans-
achons, such as leveraged buy-outs and project finance, where lenders 
conventionally seek to limit their risk by taking security over shares 
coupled with provisions that enable them to exercise a considerable 
degree of control over the borrower company and its subsidiaries. It may 
also have a negative impact on the willingness of financiers to co-operate 
in the restructuring of an insolvent company, where these may not fall 
within the scope of the Sanierungsprivileg (see above). 
470. In practice, the safest approach is to take a pledge, whereby 
documentation must be carefully drafted to avoid that the secured loan 
qualifies as a shareholder's loan instead of equity. Provisions enabling the 
lender to exercise control should be aimed at protecting specific interests 
the lender has as secured creditor. Arrangements whereby the pledgee 
obtains a general power from the pledgor to exercise voting rights, or a 
general undertaking from the pledgor to act in accordance with the 
pledgee's instructions, are not recommended. 
471. In addition to the above considerations, it should also be noted that 
transactions whereby a lender takes shares in the company that it lends to, 
might be challenged more easily on insolvency of the company, due to the 
733 BGH ZIP 1992,1300; LG Hagen ZIP 1990,728; LG Hamburg ZIP 1987,232. See also 
Ulmer, GmbHG Großkommentar, sections 32a and 32b, no. 94; Baumbach/Hueck, 
section 32a, no. 20 and 21 and Lutter/ Hommelhoff, sections 32a and 32b, no. 54. 
734 BGH WM 1989,14; BGH ZIP 1992,1300 and OLG Hamburg WM 1990,1292. See 
also A. von Hagemeister, M. Bültmann, Von Sicherungsinstrumenten und Eigen-
kapitalsersatz bei Projectfinanzierungen durch Banken, WM 1997, pp. 549-555 and 
HJ. Lwowski, Das Recht der Kreditsicherung, pp. 525-526. 
735 See Hagemeister/Bültmann, WM 1997, pp. 549-555; Götz/Hegerl, DB 1997, pp. 
2365-2370; Schmidt, ZHR 1983, pp. 165-194; Rümker, ZIP 1982, pp. 1385-1396; 
Uhlenbruck, KTS 1981, pp. 513-575, same author, GmbHR 1982, pp. 141-153 and 
Stumer, ZIP 1982, pp. 761-772. 
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fact that the lender qualifies as a "connected person" (nahestehende Person). 
Pursuant to section 138 paragraph 2 of the German Insolvency Act 
(Insolvenzordnung)736, a shareholder holding more than 25 percent of shares 
in the capital of a company is considered a connected person. If the lender 
qualifies as a connected person, any payment made or security granted to 
it by the bankrupt company within two years prior to bankruptcy can, in 
principle, be challenged by the company's bankruptcy trustee, on the basis 
that other creditors of the company are directly disadvantaged by this. 
The lender can fend off the challenge if it proves that it had no knowledge 
of the company's intention to prejudice other creditors at the time737. For 
the purpose of other rights of challenge of a bankruptcy trustee, the lender 
is presumed to have knowledge of a number of circumstances which 
would otherwise have to be proved by the company's bankruptcy trustee 
in order to make a successful challenge738. If a challenge is successful, the 
transaction is unwound and assets that have been removed from the 
736 The Insolvenzordnung has replaced the old Insolvency Act, the Konkursordnung, as 
of 1 January 1999. 
737 Section 133 of the German Insolvency Act. 
738 Pursuant to section 130 of the German Insolvency Act, a bankruptcy trustee may 
challenge a payment made, or security given, by a bankrupt person in two 
situations; (i) if the transaction took place within 3 months prior to submission of 
the request for bankruptcy, at a time where the person in question was no longer 
able to pay his debts and, (ii) if the transaction took place after the request for 
bankruptcy had been made. In each case, the bankruptcy trustee must prove that the 
other party knew, or should have realised, at the time of the transaction, that the 
person in question was in a position where they could no longer pay their debts. In 
the case of (ii), proof that the other party knew that a request for the bankruptcy of 
that person had been submitted, also suffices. If the lender is a connected person, it 
is assumed that it had knowledge of the fact that the relevant person could no 
longer pay their debts or that a request for their bankruptcy had been submitted. On 
the basis of section 131 of the German Insolvency Act, a bankruptcy trustee may 
challenge a payment that was made or security that was given by a bankrupt 
person, without an obligation to do so, in three instances; (i) if the transaction took 
place within one month before or after the request for bankruptcy of the person in 
question had been made, (ii) if the transaction took place within 3 months before the 
submission of such request, at a time where the person in question was no longer 
able to pay their debts and, (iii) if the transaction took place within 3 months before 
the submission of such request and the other party knew at the time that other 
creditors would be prejudiced as a result of the transaction. If the lender is a 
connected person, it is assumed that it had knowledge of the fact that other creditors 
of the company would be prejudiced as a result of the transaction. 
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company's estate pursuant to the disputed transaction, must be returned 
to the bankrupt estate739. 
472. Again, these rules do not apply if a lender takes pledge over shares 
in a company, unless the lender qualifies as a connected person on the 
basis of one of the other criteria set out in section 138 paragraph 2 of the 
German Insolvency Act. This will only be the case if the lender is a mem-
ber of the management board or supervisory board of the company, or 
holds a comparable position within the company. 
473. Finally, if a lender takes a shareholder holding of more than 25 
percent of the shares in the capital of a company, it must notify this to the 
Cartel Office (BimifesforteZ/ami), pursuant to section 24a of the Antitrust 
Act (Gesetz gegen Wettbewerbsbeschränkungen). This provision does not 
apply to the taking of a pledge, unless the lender is authorised to exercise 
the voting rights pertaining to the shares740. 
474. Under German law, voting rights cannot be separated from share 
ownership, so it is not possible to vest voting rights in a pledgee741. 
Arrangements whereby the pledgor authorises the pledgee to exercise the 
voting rights, or undertakes to exercise its voting rights in accordance 
with the pledgee's instructions, are possible742. However, an authorisation 
to exercise voting rights cannot be made irrevocable743 and will terminate, 
by operation of law, on the bankruptcy of the pledgor744. If the pledgee 
breaches his undertaking to vote in accordance with the instructions of the 
pledgee, he will be liable towards the pledgee for breach of contract, but 
the vote will be validly cast. A widely phrased authorisation or under-
taking may lead to the unwanted result that the loan is characterised as a 
"shareholder's loan instead of equity" (see above). 
739 Section 143 of the German Insolvency Act. 
740 Heidenhain/Meister, Münchener Vertragshandbuch, Band 1, p. 563. 
741 RGZ139, 224 and BGH WM 1992,1655. 
742 On proxies see section47 of the Act pertaining to Companies with Limited Liability. 
See further Lwowski, Das Recht der Kreditsicherung, p. 526 and Müh], in: Gesell-
schaftsanteile als Kreditsicherheit, pp. 148-150. 
743 See Roth/Altmeppen, section 47 no. 26; Scholz/Schmidt, section 47 no. 42 and 83; 
Baumbach/Hueck, section 47 no. 38 and Lutter/Hommelhoff, section 47 no. 11. 
744 Section 117 of the German Insolvency Act. See further Obermüller, Insolvenzrecht 
in der Bankpraxis, pp. 321-322. 
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475. A pledge over shares does not automatically give the pledgee the 
right to receive dividends or other distributions made in respect of the 
pledged shares. If this is the intention, the security document should 
include an express provision to this effect745. 
476. The articles of association of a German limited liability company 
may provide that a transfer of shares requires the prior approval of the 
company or the shareholders. Frequently, they will contain a right of pre-
emption for existing shareholders746. If this is the case, these restrictions 
will also apply to the creation of a pledge and a sale of the shares on 
enforcement of the pledge747. Transfer restrictions, including pre-emption 
rights, can be overridden by way of a board resolution and a unanimous 
shareholder resolution approving the pledge and transfer of the shares 
following a sale on enforcement. 
477. Stock in a German joint stock corporation may exist in bearer form 
(Inhaberaktien) or registered form (Namensaktien)™. Registered stock is 
embodied in order documents. In the case of registered stock, a stock-
holder can only exercise his rights against the corporation if he has been 
registered as stockholder in the stock register (Aktienregister)749. Almost all 
stock in German joint stock corporations is now held in a depository 
account with a bank750. Consequently, security over stock in a German 
joint stock corporation normally takes the form of a pledge of the stock-
holder's rights against the account bank in respect of the depository 
account in which the stock is held751. 
478. The pledge need not be in notarial form. A simple agreement 
suffices. The bank with which the depository account is held must be 
745 Section 1273 paragraph 2 BGB. 
746 Section 15 paragraph 5 of the Act pertaining to Companies with Limited Liability. 
747 See Mühl, in: Gesellschaftsanteile als Kreditsicherheit, p. 155. 
748 Section 10 of the Act pertaining to Joint Stock Corporations (Aktiengesetz). 
749 Sections 67 and 68 of the Act pertaining to Joint Stock Corporations. 
750 Section 931 BGB. See also Peltzer/Brooks/Hopcroft/Voight, GmbH-Gesetz, pp. 12-
13. 
751 See Hellner, T., Bankrecht und Bankpraxis, Band 8, Depotgeschaft, no. 173-175. 
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notified in order for the pledge to be valid752. Usually, the account bank 
will have stipulated a right of set-off and a right of pledge over the 
depository account, pursuant to its general banking conditions753. If the 
pledgee wishes to obtain a first priority right of pledge which is not 
affected by the account bank's right of set-off, it should obtain a waiver of 
these rights from the account bank. In the case of registered stock, the 
stock should be endorsed in blank (e.g. "Wert zum Pfände") in order to 
facilitate transfer of the stock on enforcement. Endorsement further serves 
to prevent a third party that subsequently obtains possession of the stock, 
from claiming that the pledgee cannot invoke his security against it, on the 
basis that it had no knowledge of the pledge754. 
479. The right to receive dividends or other distributions made in respect 
of the stock becomes vested in the pledgee, unless explicitly agreed 
otherwise755. 
480. The pledgee does not become entitled to the voting rights pertaining 
to the pledged stock756. Arrangements whereby the pledgor gives the 
pledgee authority to exercise the voting rights, or undertakes to vote in 
accordance with the pledgee's instructions, are possible (see above). 
However, it should be noted that the rules with respect to shareholder's 
loans instead of equity, the bankruptcy trustee's facilitated right of 
challenge for transactions with connected persons and antitrust notifi-
cation requirement, as applicable to German limited liability companies. 
752 Sections 1205 paragraph 2 and 1206 BGB. Usually, a copy of the security document 
is sent to the account bank immediately on creation of the pledge. See further 
Heinsius/Horn/Than, section 6 no. 46. 
753 Article 14 of the AGB/Banken of 1 January 2002. 
754 See Bülow, Recht der Kreditsicherheiten, pp. 172-173 and 178; Lwowski, Das Recht 
der Kreditsicherung, p. 531; Palandt/Bassenge, section 1292 no. 2-3. See further 
Kraft/Hönn, in: Gesellschaftsanteile als Kreditsicherheit, p. 172. 
755 Section 1296 BGB. See further Kraft/Hönn, in: Gesellschaftsanteile als Kredit-
sicherheit, p. 174. 
756 See Lwowski, Das Recht der Kreditsicherung, p. 521 and Kraft/Hönn, in: Gesell-
schaftsanteile als Kreditsicherheit, p. 179. 
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also apply to German joint stock corporations757. Lenders should therefore 
exercise caution in making these arrangements. 
481. In the case of registered stock, the articles of association of a German 
stock corporation may also provide that approval of the corporation, or 
its supervisory board or stockholders, is required for transfer of the 
stock758. If this is the case, these restrictions will also apply to the creation 
of a pledge, as well as to a sale of the stock on enforcement of the pledge. 
Approval may, however, be given in advance759. 
Security over other assets 
482. Security over order or bearer debt instruments (Orderpapiere or 
Inhaberpapiere) usually takes the form of a pledge rather than a security 
assignment, for two reasons. One, is that there is normally no need for the 
grantor of the security to remain in possession of the instruments in order 
to conduct its business. Furthermore, the secured creditor cannot 
adequately protect his interest if he does not take possession of the 
relevant instruments. A pledge over bearer debt instruments is created in 
the same way as a pledge over movable assets (see 435-436)760. In the case 
of a pledge over order debt instruments, a mixture of the rules applicable 
to pledges over movable assets and pledges of receivables apply (see 435-
436,443-446)7él. In each case, an ordinary agreement and surrender of the 
instrument by the pledgor to the pledgee, or a third party acting on the 
instructions of the latter, suffices. Endorsement of the order debt in-
strument in the name of the pledgee is not necessary, but advisable in 
757 BGHZ 90, 381. For a further discussion of the rules regarding shareholders' loans 
instead of equity as applicable to German joint stock corporations, see Ketzer, 
Eigenkapitalersetzende Aktionàrsdarlehen, p. 24 and following and Kubler, Gesell-
schaftsrecht, paragraph 17, VI 2. See also Junker, ZHR 1992, pp. 394-412; Losler, 
NJW2000,pp 564-565 and Veil, ZGR 2000, pp 223-227. In the case of an assignment 
of stock, these rules only apply if a lender holds more than 25 per cent of the stock 
(as opposed to over 10 percent of all shares, in the case of a German limited liability 
company). 
758 Section 68 paragraph 2 of the Act pertaining to Joint Stock Corporations. 
759 See Kraft/Honn, in. Gesellschaftsanteile als Kreditsicherheit, p. 173. 
760 Séchons 1293,1204,1205 and 1206 BGB 
761 Sections 1292,1205 and 1206 BGB. 
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order to ease enforcement and protect the interest of the pledgee762. 
Special rules apply to securities that are held in a depository/clearing 
system763. 
483. Security over a registered ship can only be given in the form of a 
mortgage (Schiffshypothek)764. Rules are similar to those that apply to 
mortgages over real property (see 428-431), with the exception that a ship 
mortgage cannot be embodied in a mortgage certificate. The mortgage 
should be in the form of a notarial deed and be registered in the Public 
Register765. Security over a registered aircraft takes the form of a registered 
pledge (Registerpfand), which is in practice nevertheless often referred to 
as an "aircraft mortgage" (Flugzeughypothek)766. Rules follow those 
applicable to pledges over movable assets, with the difference that a 
pledge over a registered aircraft must be registered in the Public Register, 
in order to be valid767. Security over an unregistered ship or aircraft must 
be given in accordance with the rules that apply to security over movable 
property (see 435-437). 
484. Rules applicable to security over insurance policies are similar to 
those that apply to receivables generally (see 443-445 and 447). In order to 
allow the secured creditor to exercise all rights in respect of the policy, 
security should be given in the form of a security assignment and be 
notified to the insurance company768. In the case of a mortgage or land 
charge over real property, the security, by law, extends to any insurance 
762 A pledge over an order debt instrument without endorsement in the name of the 
pledgee, is created in accordance with sechon 1274 (instead of section 1192) BGB, 
whereby delivery of the debt instrument replaces the requirement of notification of 
the debtor (sections 1274,1205 and 1206 BGB). 
763 See, generally, Wood, Comparative Law of Security and Guarantees, pp. 72-91 and 
Graaf, Euromarket Finance: Issues of Euromarket Securities and Syndicated Euro-
currency Loans, pp. 97-112. 
764 Sections 8, 25-75 of the Ship Rights Act (Schiffsrechtegesetz). See further Palandt/ 
Bassenge, abschnitt 8, titel 1 no. 4-5 and, more extensively, Soergel/Winter, 
Kommentar zum Schiffsrechtegesetz. 
765 Different public registers exist for sea-going vessels, and vessels for inland shipping 
and ships under construction, see section 3 of the Ships Register Act (Schiffs-
registerverordnung). 
766 Sections 4 and 57 of the Aircraft Rights Act (Luftrechtegesetz). 
767 Section 5 of the Aircraft Rights Act. See further Palandt/Bassenge, abschnitt 8, titel 
1 no. 6-7 and Wendt, MDR 1963, pp. 448-452. 
768 See Lwowski, Das Recht der Kreditsicherung, pp. 560-561 and 548. 
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claims that the grantor of the security may have for damage or loss of the 
property769. 
485. Security over intellectual property rights can take the form of a 
security assignment or a pledge770. An assignment is generally preferred, 
because it is easier to enforce. In the case of an assignment, a royalty-free 
licence must be given to the assignor to allow him to continue the use of 
the right771. A security assignment or pledge over intellectual property 
rights need not be registered in order to be valid, although registration 
may serve to protect the interest of the secured creditor. In practice, 
security over intellectual property rights often remains unregistered due 
to cost considerations or because the grantor of the security is concerned 
that this may harm its reputation. 
2. Different forms of collective security arrangements under German 
law 
2.2 Introduction 
Two different types of collective security arrangements 
486. Under German law, an arrangement whereby one person is 
authorised to deal with security for a group of lenders under a collective 
security arrangement (Sicherungspool or Sicherheitenpool)772 can either be 
based on agency (Vertretung) or on fiduciary ownership (fiduziarische 
Treuhand)771'. The crucial distinction is that, under an agency type of 
769 Séchons 1127-1130 and 1192 BGB 
770 Séchons 413, 398 (assignment) and 1273 (pledge) BGB See further sections 27 and 
29 of the German Trademarks Act (Markengesetz) and 27 of the German Patents Act 
(Patentgesetz) 
771 See Lwowski/Hoes, WM1999, pp 771-779 and Repenn/Spitz, WM 1994, pp 1653-
1659 
772 Both terms are used, see De Meo, Bankenconsorhen, ρ 15 and note 37 and May, Der 
Bankenpool-Sicherheitenpoolvertrage der Kredihnsbtutem derUnternehmensknse, 
pp 23-25 
773 The fiduziarische Treuhand should be dinshnguished from what is somehmes referred 
to as the Ermachtigungstreuhand In the case of Λ fiduziarische Treuhand, the Treuhand 
owns the asset that has been entrusted to him. An Ermachtigungstreuhand is a person 
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arrangement, the lenders concerned become entitled to the security. Under 
an arrangement based on fiduciary ownership, title to the security is 
vested in the person chosen to manage the security774. 
487. As in the Netherlands, it is becoming more and more usual in 
German finance practice to use the same terminology with respect to 
collective security arrangements that is traditionally used in English 
finance practice and has now become international standard. Accordingly, 
a person acting under a collective security arrangement for a group of 
bondholders will usually be referred to as the security trustee, whereas a 
person holding security for a syndicate of banks under a syndicated loan 
will commonly be referred to as the security agent. This need not say 
anything about the actual legal arrangements made. In particular, the use 
of the term "security trustee" may wrongly give the impression that 
German law acknowledges a trust concept as exists, for example, under 
English law. Consequently, it may lead parties involved to believe that 
German law protects the interests of lenders that are party to a collective 
security arrangement in the same way. This is not the case, although the 
German law concept of fiduciary ownership can, to a certain extent, 
arguably be used to achieve the same result. (See 524-534 and compare 
366-367). 
In this chapter the term security agent will be used for a person who 
merely manages security on behalf of a group of lenders. Where title to the 
security is vested in the person chosen to manage the security, that person 
will be referred to as a fiduciary. 
who has been given the authority to deal with another person's asset in its own 
name. See Siebert, Das Rechtgeschäftliche Treuhandverhaltnis, pp 407-408. 
774 See, generally Schimansky/Bunte/Lwowski, Bankrechts-Handbuch, Band II, p. 
2463; Bucksch/Kramer, Der Poolvertrag; Riegger/Weipert, Munchener Handbuch 
des Gesellschaftsrechts, Band 1, pp. 561-595, De Meo, Bankenconsortien, pp. 14-18; 
Bohlen, der Sicherheiten-Pool; Heckel, Zivil-, konkurs- und verfassungsrechtliche 
Probleme des Sicherheitenpool-vertrages and Eberding, WR1974, pp. 1004-1006. A 
mixed arrangement is also possible. It may, for example, be put in place in real 
property finance where some of the participating lenders are German mortgage 
banks (Hypothekenbanken) In that case, the security is often given to a fiduciary, as 
well as to each mortgage bank individually, because of specific requirements 
applicable to mortgage banks, see further 543-548 
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488. The mechanics, advantages and possible disadvantages of German 
law collective security arrangements that use a security agent or fiduciary 
are further discussed below under paragraphs 2.2 and 2.3. As will be seen, 
neither of the German law concepts that can be used as a basis for a 
collective security arrangement is without difficulties. This raises the 
question whether German law allows parties to use a foreign law security 
trustee instead. This question will briefly be dealt with in paragraph 2.4 
of this chapter. 
2.2 Collective security arrangements using a security agent 
Description of arrangement 
489. Under an agency based arrangement, security is normally vested in 
each individual lender775. The security agent can be appointed to accept, 
monitor and, if necessary, enforce the security for the benefit of a group 
of lenders in accordance with a prior arrangement made between the 
lenders and the security agent776. If the debtor is required to surrender 
documentation relating to the security assets, such as mortgage or land 
charge certificates, or bearer share certificates, these documents may be 
deposited with the security agent777. In the case of security over shares, the 
security agent could be authorised to exercise the voting rights in respect 
of the shares, subject to an agreement that it shall do so in accordance with 
the lenders' instructions778. 
775 Arrangements whereby the security is provided to the lenders jointly are unusual 
under German law. Where accessory security is concerned, it is considered that the 
requirement that security and secured debt must be in the same hands (see 535-536), 
does not allow for a situation where security interests are held by the lenders jointly, 
whilst the debt secured is owed to lenders individually. See De Meo, Banken-
consortie^p. 15 and 106-107; Schi mansky/Bunte/Lwowski, Bankrechts-Handbuch, 
Band II, p. 2463 and Lwowski, Das Recht der Kreditsicherung, p. 184 and 188. 
776 For a detailed discussion, see Riegger/Weipert, Münchener Handbuch des Gesell-
schaftsrechts, Band 1, pp. 561-595. 
777 Section 688 BGB. With respect to mortgage or land charge certificates, Schmitz, NJW 
1957, pp. 104-105 and Heinsius, in: Festschrift fur Wolfram Henckel, pp. 397-398. 
778 On the possibility to authorise a person other than a shareholder to exercise voting 
rights, and relevant considerations for lenders who wish to have voting rights, see 
462 and following. 
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490. The person that is authorised to act as security agent may be a third 
party or one of the lenders concerned779. Replacement of the security agent 
can be made subject to majority approval of the lenders780. Since the 
security agent is not entitled to the security, it can be replaced without the 
need to transfer the security to the new agent. However, the use of a 
security agent also gives rise to a number of complications. 
Complications when using a security agent 
(i) Requirement to name and register the secured creditors 
491. There is no general requirement to name and register secured 
creditors. For mortgages and land charges over real property section 1115 
BGB781 provides that the request for registration must indicate the person 
that is to become entitled to the security, but the name of the secured 
creditor need not be given. Instead, it is sufficient if the request for 
registration contains information on the basis of which the identity of the 
secured creditor can be positively ascertained782. 
492. If the person acting as security agent enters into a security document 
in its own name, title to the security will be vested in him, not in the 
779 See Lwowski, Das Recht der Kreditsicherung, p. 190 and Riegger/Weipert, 
Münchener Handbuch des Gesellschaftsrechts, Band 1, p. 569. In the case of an 
evident conflict of interest, the agent is not authorised to act. See Bürgerliche Gesetz-
buch unter besonderer Berücksichtigung der Rechtsprechung des Reichsgerichts 
und des Bundesgerichtshofes, Kommentar, section 714 no. 1. See also BGH NJW-RR 
1991,1441. If the agent pursues a personal interest and thereby breaches his duty of 
care towards the person he represents, he may be liable for breach of obligation 
(Pflichtverletzung), pursuant to section 280 BGB. See Paland t/Bassenge, sections 713 
no. 11, 705 no. 24 and 663 no. 9 and 11. 
780 To the extent that parties do not provide otherwise, the statutory provisions with 
respect to partnerships within the meaning of title 16 of book 2 BGB (BGS-
Gesellschaft) will apply (see 516). Pursuant to these provisions, parties can agree that 
replacement of the person appointed to represent the participants' interests shall be 
subject to majority decision (see section 709 paragraph 2 BGB). Compare also 
sections 715 and 712 BGB (removal by majority decision on serious grounds). 
781 This provision relates to mortgages, but also applies to land charges pursuant to 
section 1192 BGB. See Paland t/Bassenge, section 1115 no. 21. 
782 RGZ127, 309; Hoche, Deutsche Notar-Zeitschrift, 1955, p. 151 and Brem, Deutsche 
Notar-Zeitschrift, 1965, p. 566. See also Böringer, Zeitschrift für das Notariat in 
Baden-Württemberg 1988, pp. 25-27. 
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relevant lenders783. On the question whether a security agent can accept 
security on behalf of future lenders, see 514. 
(ii) Requirements that must be fulfilled to transfer security 
493. Under German law additional requirements may need to be fulfilled 
in order to effect the transfer of a security interest, depending on the 
nature of the security interest and the type of asset secured. 
494. Accessory security cannot be separated from the secured debt (see 
412). If the secured debt is transferred, the security passes with it to the 
successor creditor. There are formal requirements for the transfer of a 
mortgage and debt secured by a mortgage. These differ depending on 
whether a certificate has been issued for the mortgage (see 431). Where 
this has been done, the transferor must give a declaration of assignment 
{Abtretungserklärung) and surrender the certificate to the transferee784. The 
declaration of assignment must either be in writing, or the transfer must 
be registered in the Public Register785. Where a certificate has not been 
issued, mortgage and mortgage debt must be transferred by an agreement 
between the transferor and the transferee. The agreement need not comply 
wi th any formal requirement, but must be registered in the Public Register 
in order for the transfer to be effective786. No formal requirements apply 
to the transfer of a pledge. Consequently, the ordinary rules with respect 
to the transfer of debt apply (see 498-499). 
495. Abstract security does not follow the secured debt on transfer and 
must therefore be separately transferred (see 416). The formal require-
ments for the transfer of a land charge are the same as those applicable to 
mortgages, with the exception that they only apply to the transfer of the 
land charge itself787. With respect to the transfer of debt secured by a land 
783 See Baur/Stumer, Sachenrecht, pp. 588-589. 
784 Sections 1154 and 1117 BGB. 
785 Section 1154 paragraph 2 BGB. If the transfer is indicated on the mortgage certificate 
but not registered, the certificate and the Register will point to different mortgagees 
The transferee will nevertheless be protected by possession of the mortgage 
certificate and under section 1155 BGB. Pursuant to this provision, a transferee may 
not rely on the Register, where the contents of the brief conflicts with the Register. 
See further Bulow, Recht der Kreditsicherheiten, pp. 83-86 
786 Sections 1154 paragraph 3 and 873 BGB. 
787 Section 1192 BGB. See further Palandt/Bassenge, section 1154 no. 14. 
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charge, the ordinary rules for transfer of debt apply (see 498-499). In the 
case of a security transfer or assignment, transfer can be effected by a mere 
agreement788. 
496. Where a third party has granted security, the rules that apply are 
similar to those applicable to guarantees (Bürgschaften)™9. The third party 
will need to give prior consent to a transfer of the secured debt in order to 
preserve the security on transfer, if the transfer is effected through a 
transfer of contract (Vertragsübernahme). However, this need not be a 
problem, since a provision can be made pursuant to which the third party 
gives a general consent to any future transfers of contract790. Where a 
secured debt is transferred by assignment (Abtretung) or delivery of a debt 
instrument, prior consent of third party grantors of security is not 
required. 
(Hi) Problems with all monies security if secured debt is transferred 
497. Under German law, the fact that the security secures all monies 
owed to a lender does not make the security non-transferable. However, 
unless explicitly agreed otherwise, all monies security will not operate to 
secure debts owed to a transferee other than the debt transferred, nor will 
a debt that is subsequently assigned to a creditor who has taken all monies 
security become secured by such security791. In the case of accessory 
security, a subsequent agreement to this effect amounts to a new security 
interest created on the date of the transfer (compare 412 and 415). Finally, 
the transferee should bear in mind that, where the security continues to 
secure any other debts that may arise out of the debtor's dealings with the 
transferor, this will leave him a smaller piece of the pie. 
(iv) Accessory security not covering loans traded by novation 
498. Under German law, loan participations in a syndicated loan facility 
may be transferred through assignment or transfer of contract. An 
assignment may be effected by a mere agreement between the assignor 
788 Sections 929, 931 (movable assets) and 398 (rights) BGB. 
789 See Lwowski, Das Recht der Kreditsicherung, pp. 164-184. 
790 Section 418 BGB is applied by analogy. See OLG Hamburg NJW-RR 1991, 48. See 
further Schulze/Staudinger, section 418 no. 1; Palandt/Bassenge, section 418 no. 1. 
and Lwowski, Das Recht der Kreditsicherung, p. 215. 
791 See RGZ 125,140; BGHZ 26,142 and BGH WM 1960, 371. 
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and the assignee792. A transfer of contract793 requires the consent of all 
parties to the contract and must be effected through an agreement that 
should take the same form as the agreement that is being transferred794. It 
is possible to provide that each party, other than the transferor and the 
transferee, consents to any future transfers of contract in advance795. 
499. A assignment can only be used to transfer rights. Where it is the 
intention that a successor lender also takes over obligations towards the 
borrower, the transfer should be effected through a transfer of contract. 
Consequently, a loan participation that comprises a further commitment 
to lend needs to be transferred by way of a transfer of contract. A commit-
ment to grant further loans may exist, because the loan has not yet been 
fully drawn, but may also result from the fact that the loan takes the form 
of a revolving credit796 or has a multi-currency option797. 
500. Even when there is no further commitment to lend, a transfer of 
contract will generally be preferable to an assignment. In the case of a 
syndicated loan, the loan agreement will conventionally contain a number 
of other obligations that need to be undertaken by the successor lender 
towards the borrower, the agent and the other lenders. These may, for 
example, include the obligation to mitigate costs and taxes payable by the 
borrower in connection with the loan, the obligation to compensate the 
agent for certain costs and the obligation to share proceeds received by it 
with other banks that are participating in the loan. Another disadvantage 
of assignment is that some rights may not pass to the assignee on the basis 
that these are bound to the entire contractual relationship between the 
borrower and the assignor rather than to the assigned claim. Accordingly, 
the right to avoid or rescind the loan agreement remains with the assignor. 
792 Section 398 BGB. Additional formal requirements apply if the transfer of contract 
includes debt secured by a mortgage or land charge, see 494. 
793 The BGB does not regulate the transfer of contact, but the possibility to transfer 
rights and obligations under an agreement by way of transfer of contract has been 
recognised by the courts and rules with respect to the transfer of contract have 
developed through caselaw. See BGHZ 95, 88. 
794 See BGHZ 72, 394 and BGHZ 96, 302. 
795 See also 496 and note 790 above. 
796 See note 217. 
797 See note 218. 
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unless the assignor and the assignee agree otherwise798. Opinions differ as 
to whether the assignee can, in that case, exercise these rights at its 
discretion or should still obtain the consent of the assignor799. 
501. Undertakings and indemnities from the assignor may mitigate these 
shortcomings. But these shortcomings can only be truly remedied by 
having the borrower (and other relevant parties) waive the right to hold 
the assignor liable and by making the assignee a party to the loan 
agreement. Since this can only be done with the co-operation of other 
parties to the loan agreement, the assignor and assignee may, in that case, 
just as well opt for a transfer of contract. 
502. German law departs from the general principle that an assignment 
or transfer of contract should not increase a debtor's burden800. Thus, the 
debtor can exercise any defences that it had against the original creditor 
at the time of transfer, also against the new creditor801. The debtors right 
of set-off is preserved, unless the relevant claim was obtained by the 
debtor after he had been informed of the assignment, or became due and 
payable after he received knowledge of the assignment and subsequent to 
the assigned receivable having become due and payable802. 
503. Neither assignment nor transfer of contract result in a novation of 
rights or obligations. In each case the transferee is the legal successor of 
the transferor with respect to the rights and, in the case of a transfer of 
contract, obligations that are transferred. 
504. In practice, the transfer of loan participations by novation and the 
effect this may have on German security is nevertheless a real issue. 
English law now governs an increasing number of syndicated loan 
agreements entered into by German borrowers. Under English law, it is 
very common for a loan agreement to provide that loan participations 
shall be transferred by novation (see 349). 
798 BGH NJW 1985, 2641. 
799 See Seetzen, AcP 1969, pp. 352-371; Schwenzer, AcP 1982, pp. 214-253 and Deubner, 
JuS 1992, pp. 19-23. 
800 See Palandt/Bassenge, section 398 no. 18a; section 404 no.l and section 406 no. 1. 
801 Section 404 BGB 
802 Section 406 BGB. 
218 
Collective security arrangements under German law 
505. It is submitted that the transfer of a loan by novation under English 
law can have a negative impact on German law security that has been 
given for the loan. Whether this is the case, depends on the type of 
security concerned. 
506. With respect to a German law mortgage or pledge, the accessory 
nature {Akzessorietät) of these security interests prevents a new creditor 
from subsequently becoming a party to such security. Because of its 
accessory nature, a German law mortgage or pledge can only be 
transferred together with the debt secured (see 412)803. The transfer of a 
debt by novation under English law does not constitute a transfer but a 
renewal of debt (see 351). Consequently, the new creditor cannot step into 
the shoes of the original creditor and succeed him as mortgagee or 
pledgee. (Compare also 351, for the effect that novation has on English law 
security.) (For the position under Dutch law, see 180 and following.) 
507. It has been argued in literature tha t i t may be possible to resolve this 
problem by letting the security agent take the security as representative 
for future lenders. However, as the law currently stands, it is by no means 
certain that this can be done (see 514). 
508. The problem does not occur where abstract security is concerned. 
Abstract security exists independently from the secured debt and can be 
separately transferred (see 415-416). The link between security and 
secured debt is not entrenched in the security interest itself804, but 
established by an agreement between the grantor of the security and the 
secured creditor(s). This agreement can be changed at any time to include 
803 See, generally, Baur/Stümer, Sachenrecht, pp. 431-432, 672 and 508; Bülow, Recht 
der Kreditsicherheiten, pp. 80-81 and 144 and Lwowski, Das Recht der Kredit-
sicherung, pp. 43, and 218-219. See further Riegger/Weipert, Münchener Handbuch 
des Gesellschaftsrechts, Band 1, p. 587 and Schrei! /Kirchner, ZBB-Report 2002, pp. 
230-232. 
804 See Baur/Stümer, Sachenrecht, p. 505, who observe with respect to a land charge: 
"Auch wenn [...] die Grundschuld der Sicherung einer Forderung dient, führt diese 
Sicherungsfunktion in der Regel nicht zu grundpfandrechtlichen, 'dinglichen' 
Konsequenzen." 
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new debt and new secured creditors, provided that this is done with the 
consent of all parties to the agreement (see 415)s05. 
509. The difficulties that novation causes with respect to accessory 
security are particularly relevant with respect to pledges. In the case of a 
mortgage, the problem is mitigated by the fact that security can instead be 
taken in the form of an abstract land charge and by the rule that a mort-
gage can be re-granted by the mortgagor with preservation of priority (see 
414). However, such a rule does not exist with respect to pledges806. 
Furthermore, abstract security may not always provide an alternative in 
the case of a pledge. This is particularly true with respect to security over 
shares, where a pledge is preferable to an abstract security assignment for 
a number of reasons (see 462 and following). 
510. The re-creation of accessory security in favour of each new lender 
who acquires a loan participation through novation is cumbersome and 
costly. The security might also run an increased risk of being avoided 
under insolvency laws because it was created at a later date807. In the case 
of a pledge, the new security will necessarily be lower in rank808. 
511. Priorities may be re-arranged through an inter-creditor agreement. 
The main weakness of an inter-creditor agreement is that it does not have 
effect vis-à-vis third parties809. Hence, a new creditor may still rank after 
third parties that obtained a security interest in the same assets before his 
security interest was created. Taking a negative pledge810 from the 
805 BGH WM 1995,41. See, generally, Wolff, in: Cross-Border Security, pp 140-141 and 
164-165; Baur/Stumer, Sachenrecht, pp. 507-508. See also Bulow, Recht der Kredit-
sicherheiten, p. 108 and Lwowski, Das Recht der Kreditsicherung, pp. 704 and 712 
806 See Baur/Stümer, Sachenrecht, p. 678. 
807 See sections 130-135 and 138 of the German Insolvency Act. 
808 Sections 1209 and 1273 BGB. 
809 See Palandt/Bassenge, section 1209 no. 1 (pledges). See further sections 880 para-
graph 3 and 876 BGB (all interests in real property). 
810 It should be noted that such a clause may not be valid under German law where it 
relates to security over real property. Pursuant to section 1136 (1192) BGB, a con-
tractual provision tha t imposes an obliga tion on a mortgagor/ chargor not to dispose 
of or create a further encumbrance over his real property, is void. Sechon 1136 BGB 
only applies to a non-disposal or negative pledge clause that has been made for the 
benefit of a mortgagee or chargée of real property Furthermore, it does not prohibit 
these clauses to the extent that they relate to assets other than the real property that 
has been given as security. The scope of section 1136 has been further limited by 
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borrower may diminish this risk. In practice, the fact that a breach of the 
negative pledge will constitute an event of default, entitling the lender to 
demand immediate repayment of the loan, will, in many cases, be enough 
to keep the borrower from granting further security to other creditors. 
However, it remains that a negative pledge is nothing more than a 
contractual undertaking of the borrower811. Accordingly, it cannot 
normally be invoked against a third party and the most a lender can hope 
to claim are damages for the tort of intentionally inducing breach of 
contract. Such a claim can only be successful if the lender proves that the 
third party must have, or ought to have, known of the negative pledge812. 
It will usually be difficult to prove this. 
(v) Accessory security cannot cover new loans made by new lenders 
512. For the same reasons as discussed above under (iv) in relation to 
novation, accessory security that is granted to lenders under a collective 
security arrangement based on agency cannot cover new loans made by 
new lenders. 
(vi) Authority of the security agent to act on behalf of the lenders 
513. Each lender must duly authorise the security agent in order to 
enable it to accept and manage the security on its behalf. This authori-
sation need not be in a particular form813. 
514. It is not certain to what extent German law allows an authorisation 
to be given afterwards. Section 177 BGB provides that where an agent 
entered into an agreement on behalf of another person without due 
authorisation, a valid agreement may still come into existence between 
that other person and the counter-party, if the other person ratifies the 
caselaw. In particular, it has been held that section 1136 BGB does not disallow a 
negative pledge which has been stipulated for reasons other than enhancing the 
position of the secured creditor under the mortgage or charge. See RG JW1929,1977 
and BGH MDR1966,756. It therefore seems that a negative pledge, which has been 
stipulated for the benefit of future lenders, will not be caught by section 1136 BGB. 
811 Section 137 BGB. 
812 Section 826 BGB and BGHZ 12, 308. See further Palandt/Bassenge, section 137 no. 
6. 
813 See section 167 paragraph 2 BGB. See further Palandt/Bassenge, section 167 no. 2 
and section 705 no. 12. 
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transaction (Genehmigung)8™. However, opinions are divided as to whether 
this provision also allows an agent to dispose of, or accept, a right in rem 
on behalf of a person whose identity is not yet known915. Accordingly, it 
is uncertain whether parties could use section 177 BGB to resolve the 
problems indicated under (iv) and (v) above, by letting the security agent 
accept accessory security as a representative of future lenders. It has been 
argued in literature that this should be possible on the basis that interests 
vested in other parties before ratification took place will remain 
unaffected816, but there is no decisive authority on this point. If this 
argument were accepted, the proviso that prior interests cannot be 
affected would still mean that any accessory security obtained by future 
lenders through ratification is lower in rank (see further 509-510, see also 
511 on the possibility to re-arrange priorities). 
515. Special rules apply where a mortgage or land charge is created to 
secure debt embodied in bearer or order debt instruments817. Pursuant to 
these rules, a mortgage or land charge securing a bearer debt instrument 
can be created unilaterally by the grantor of the security818. With respect 
to bearer and order debt instruments, section 1189 BGB provides that it is 
possible to appoint an agent to manage, and, if necessary, enforce a 
mortgage or land charge on behalf of the future holders of such debt 
instruments. The name of the agent and the terms of its appointment must 
be registered in the Public Register819. This kind of arrangement is un-
common. In practice, security over real property securing an issue of debt 
instruments is normally given in the form of a land charge, which is 
vested in a fiduciary (see 432-434, and 520 and following)820. 
814 The ratification need not comply with any formal requirement, see BGH NJW1994, 
1344. 
815 See Rebmann, Münchener Kommentar zum Bürgerlichen Gesetzbuch, section 164 
no. 20; Einsele, JZ 1990, pp. 1005-1014 and Schmidt, JuS 1987, pp. 425-433. 
816 See Schrell/Kirchner, ZBB-Report 2002, pp. 230-232. 
817 Sections 1187-1189 BGB (mortgages) and 1195, 1191, 1188 and 1189 BGB (land 
charges). 
818 Section 1188 (1191) BGB. 
819 Section 1189 (1191) BGB. 
820 See Baur/Stümer, Sachenrecht, pp. 496 and 497 and Bülow, Recht der Kredit-
sicherheiten, pp. 106-107. See further Huber, Die Sicherungsgrundschuld, pp. 72-74 
and Kötz, in: Modem International Developments in Trust Law, p. 55 note 6. 
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516. Under German law, a collective security arrangement will conven-
tionally constitute a partnership within the meaning of title 16 of book 2 
BGB (BGB-Gesellschaft)B2\ Title 16 of book 2 BGB contains a set of pro-
visions with respect to authorisations, which may given under a partner-
ship agreement, in order to enable one or more partners to act on behalf 
of the other partners in affairs concerning the partnership822. To the extent 
that these provisions do not give specific rules, the ordinary rules of 
representation823 will apply. The rules with respect to the representation 
of partners under a partnership do not apply if the collective security 
arrangement provides for the appointment of a third party as security 
agent. 
517. In each case, the authorisation of the security agent can be made 
irrevocable824. However, if one of the lenders on whose behalf the agent 
has been authorised to act is declared bankrupt, the agent's authority to 
821 See BGH WM 1988,1784 and BGH WM 1996, 1418. See further Riegger/Weipert, 
Munchener Handbuch des Gesellschaftsrechts, Band 1, pp. 563-564; De Meo, 
Bankenconsortien, pp. 38-39; Bohlen, der Sicherheiten-Pool, pp. 10-11, Stocker, Die 
Eurohypotheek, pp. 48-49 and Lwowski, Das Recht der Kreditsicherung, pp 187-
196. 
822 See, particularly, sections 714-715 BGB. 
823 Sections 164-181 BGB. 
824 Pursuant to sections 715 and 712 BGB, the authonty of an agent authorised under 
a partnership agreement may only be revoked by all or, if the partnership agreement 
stipulates this, a majority of the partners. Pursuant to section 168 BGB the authority 
of an agent may be made irrevocable by agreement. In each case, irrevocability does 
not preclude that the authorisation is revoked on serious grounds, such as gross 
negligence or incompetence of the agent. Furthermore, section 723 BGB provides 
that each partner has the right to dissolve the partnership If the partnership has 
been created for unlimited duration, this right may be exercised at any time. If the 
partnership has been created for a limited period of time, the right to dissolve the 
partnership can, during that period, only be exercised on serious grounds. A 
provision that restricts this right is void (section 723 paragraph 3 BGB). In practice, 
the risk that a collective security arrangement is terminated prematurely on the 
basis of section 723 BGB will usually be limited. A collective security arrangement 
will normally be entered into for a limited period of time (the life of the loan with 
respect to which the security has been given), so that it can only be terminated on 
serious grounds. In view of the purpose of a collective security arrangement and the 
damage that untimely termination of the arrangement can cause to other 
participating lenders and to the borrower, the courts will not be quick to accept that 
such senous grounds exist. See further Riegger/Weipert, Munchener Handbuch des 
Gesellschaftsrechts, Band 1, pp. 587-588. 
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act on behalf of that party will terminate825. In practice, the impact of ter-
mination of the security agent's authority to represent individual lenders 
will be limited. Provisions in the loan documentation that prohibit 
individual actions by lenders will remain effective, even if the agent's 
authority to act on behalf of an individual lender is revoked. The lender 
concerned, or, for that matter, any third party creditor wishing to take 
recourse against a claim under the loan, will have to respect these 
provisions826. 
(vii) Protecting lenders' rights with respect to the proceeds of security 
518. Under German law, monies received by an agent in his capacity, 
will normally become part of the agent's estate, as a result of being 
transferred into the agents own bank account and becoming mixed with 
the agent's own funds. An exception applies in the case of cash that is kept 
separate by the agent827. Lenders may feel that the risk of the security 
agent becoming insolvent while in possession of the proceeds is minimal 
or adequately covered, e.g. because the security agent is a bankruptcy 
remote special purpose vehicle (see also 533 and compare 211 and fol-
lowing). Where this is not the case a further arrangement will be required. 
519. The easiest solution is to provide that the security agent shall 
deposit the proceeds into a nominee account (Treuhandkonto) that is 
expressly maintained by the agent for the benefit of the lenders. Where 
this is done, the proceeds paid into the account are protected from the 
agent's private creditors and will not become part of the agent's bankrupt 
825 According to section 728 BGB paragraph 2, the partnership is dissolved if one of the 
partners is declared bankrupt. Parties can divert from this provision and agree that 
the partnership is continued between the other partners (section 727 paragraph 2 
BGB applies). German law collective security arrangements will normally include 
a provision to this effect. Pursuant to section 117 of the German Insolvency Act, a 
power of attorney terminates if the principal is declared bankrupt. 
826 It is submitted that the authorisation itself does not bind a third party creditor. In 
the case of a partnership, section 725 BGB provides that a pledgee who has taken a 
pledge over a partnership interest also has the right to require dissolution of the 
partnership. However, this does not affect provisions that restrict the rights of 
individual lenders vis-à-vis the borrower. Parties may agree that the partnership is 
continued between the other partners. 
827 Section 855 BGB. 
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estate828. The proceeds could also be deposited in an account that is 
pledged to the lenders, but such a pledge would be subject to the 
difficulties discussed under (i) to (vi) above. In each case, the rights of the 
lenders are only protected to the extent that proceeds are deposited and 
kept in the relevant account. 
2.3 Collective security arrangements using a fiduciary 
Advantages of using a fiduciary and description of arrangement 
520. The problems discussed above under 2.2(i) to (vi) do not occur if 
security is granted to a fiduciary. Like a security agent, a fiduciary can be 
made to monitor security for a group of lenders in accordance with a prior 
arrangement. However, whilst an agent must be authorised by each of its 
principals, a fiduciary simply accepts the security in its own name and 
agrees to deal with the security in accordance with a contractual 
arrangement made between it and the lenders concerned. Provided that 
the definition of secured debt is sufficiently wide, any new lender can 
benefit from the security by acceding to this arrangement. Consequently, 
security need not be transferred if lenders trade their loans, and need not 
be re-created in favour of new lenders if loan participations are transferred 
through novation. If it is envisaged that the borrower will be obtaining 
new loans in the future from other lenders, these lenders can be made to 
benefit from the same security.829 
521. The fiduciary may be a third party or one of the lenders concerned. 
The contractual arrangement between the fiduciary and the lenders may 
828 Section 47 of the German Insolvency Act and section 771 of the German Code of 
Civil Procedure (see 530). See further BGH NJW1971,559; BGH NJW1993,2622 and 
BGH NJW 1996,1543. See further Obermüller, Insolvenzrecht in der Bankpraxis, p. 
903; Grundmann, Der Treuhandvertrag, pp. 345-346 and Canaris, Bankvertrags-
recht, no. 263-287. 
829 See Riegger/Weipert, Münchener Handbuch des Gesellschaftsrechts, Band 1, pp. 
571-571; De Meo, Bankenconsortien, pp. 15-17 and 110; Lwowski, Das Recht der 
Kreditsicherung, pp. 188-190; Schi ma nsky/Bunte/Lwowski, Bankrechts-Handbuch, 
Band II, p. 2001-2002; Obermüller, WR1973, pp. 1833-1839, same author. Insolvenz-
recht in der Bankpraxis, pp. 906-907 and Grundmann, Der Treuhand-vertrag, p. 366. 
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provide that the former must deal with the security in accordance with the 
instructions of a defined majority of the lenders830. 
522. In the case of accessory security, the collective security arrangement 
needs to be structured so that the fiduciary becomes entitled to the 
secured debt in its own right (see (ii) below). Where this is done, the 
fiduciary can in principle effect transfer of the security to a replacement 
fiduciary by transferring the secured debt (see 494). Abstract security must 
be separately transferred (see 495). With the exception of mortgages (see 
494) and land charges (see 495) the transfer of security need not comply 
with any formal requirements. 
523. Still, collective security arrangements based on fiduciary ownership 
are not free of difficulty. 
Complications when using a fiduciary 
(i) Protection offered by fiduciary ownership uncertain 
524. First of all, it is not certain to what extent the German law concept 
of fiduciary ownership protects the interests of lenders with respect to 
security that has been granted to a fiduciary for their benefit. 
525. According to a steady line of caselaw, the special nature of fiduciary 
ownership may entail that assets held by a fiduciary in its capacity are 
protected from the fiduciary's private creditors and do not become part of 
the fiduciary's bankrupt estate on its insolvency831. 
526. Where this is the case, the person for whose benefit the assets are 
held, has the right to intervene to prevent the fiduciary's private creditors 
from taking recourse against the assets (Widerspruchsrecht)832. He also has 
the right to demand release of the assets from the fiduciary's bankrupt 
estate (Absonderungsrecht)933. 
830 See also Riegger/Weipert, Münchener Handbuch des Gesellschaftsrechts, Band 1, 
pp. 569 and 575-577; De Meo, Bankenconsortien, p. 115 and Lwowski, Das Recht der 
Kreditsicherung, pp. 188-190. 
831 See, generally Grundmann, Der Treuhandvertrag, pp. 309-324. 
832 Section 771 of the German Code of Civil Procedure. 
833 Section 47 of the German Insolvency Act. 
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527. However, as compared to the English courts, the German courts 
have traditionally felt more sympathy for the position of a fiduciary's 
private creditors. It is felt that to award a special claim to any person for 
whose benefit an asset is held by a fiduciary, would make too much of an 
inroad into the principle that all creditors should be treated equally. It is 
considered that the confidence of the fiduciary's ordinary creditors in the 
fiduciary's apparent creditworthiness, would, in that case, be unduly 
impaired. It is therefore held that cases in which the beneficiary's interest 
would be allowed to prevail, should be restricted and clearly defined. On 
that basis, the German courts have conventionally only been prepared to 
extend a Widerspruchsrecht or Absonderungsrecht to a beneficiary in cases 
where assets had been transferred directly from the beneficiary to the 
fiduciary. This is referred to as the Unmittelbarkeitsprinzip™. 
528. Where security is vested in a fiduciary under a collective security 
arrangement, the fiduciary acquires the security interest from a third party 
(e.g. the borrower). The conservative view would therefore be that the 
special protection offered by the courts to a beneficiary does not apply 
here835. 
529. There are good arguments against this view. First of all, it can 
hardly be maintained that the interests of a fiduciary's private creditors 
would be impaired unduly if the lenders were to be granted a Wider-
aspruchsrecht and an Absonderungsrecht with respect to security that is held 
by the fiduciary for their benefit. The assets of the fiduciary have not been 
reduced. The security has merely been transferred to the fiduciary's estate 
in order to allow the fiduciary to manage the security for the benefit of the 
lenders. The argument of apparent creditworthiness has no meaning here. 
No creditor will base his confidence in a person's creditworthiness on 
security that is vested in that person as fiduciary under a collective 
security arrangement. 
530. Further support against this view may be found in the rules that 
have been developed by the German courts with respect to nominee 
834 See RGZ 45, 80; RGZ 84, 214; RGZ 91,12; RGZ 127, 341 and RGZ 133, 84. See also 
Liebich/Mathews, Treuhand und Treuhänder in Recht und Wirtschaft. 
835 See Jaeger/Henckel, section 43 no. 41; Kuhn/Uhlenbruck, section 43 no. 13; Siebert, 
Das Rechtgeschäftliche Treuhandverhältnis, p. 22 and 106 and following. 
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accounts. In the case of a nominee account, the Bundesgerichtshof36 has 
diverted from the Unmittelbarkeitsprinzip and held that money which has 
been paid into a nominee account by a third party, cannot be touched by 
the account holder's private creditors and does not become part of the 
account holder's bankrupt estate837. 
531. Many legal authors have pointed to this caselaw and submitted that 
the Unmittelbarkeitsprinzip can no longer be upheld as the dominant 
criterion. They argue that it should not matter whether the fiduciary 
receives the assets that are to be entrusted to him from the beneficiary or 
from a third party. If the fiduciary nature of the transfer is evident to all 
parties involved838 (Offenkundigkeitsprinzip) and the entrusted assets can be 
clearly identified (Bestimmtheitsprinzip), then the beneficiary's interest 
should be protected839. It is submitted that a collective security arrange-
ment based on fiduciary ownership complies with these criteria, on the 
basis that it is an express agreement between the parties concerned for the 
purpose of managing specific assets, that are clearly defined and 
distinguishable from the fiduciary's own assets840. 
532. Unfortunately, there is no decisive authority that supports this line 
of argument. In the absence of a clear decision of the Bundesgerichtshof, it 
remains questionable whether security that is given to a fiduciary under 
836 The Bundesgerichtshof is the highest court of appeal in Germany in (amongst other 
things) civil matters. 
837 See BGH NJW 1971, 559. 
838 It is not required that the fiduciary nature of a transfer be evident to the public. See 
BGH WM 1993,1524 where the Bundesgerichtshof applied the protection that it had 
granted with respect to nominee accounts to an account that had been intended by 
parties to operate in this way, but had not been designated as such. However, the 
Bundesgerichtshof also held that the account bank could, in this case, not be deemed 
to have waived its right of set-off and its right of pledge over the account, pursuant 
to its general conditions. In the case of an express nominee account, the Bundes-
gerichtshofhas implied such a waiver (see BGH WM 1973, 894 and BGH WM 1990, 
1954). 
839 For a critical discussion of the Unmittelbarkeitsprinzip, see Kötz, H., Trust und 
Treuhand, p. 132; Gemhuber, 1988 JuS, pp. 355-360 and Coing, Die Treuhand kraft 
privaten Rechtsgeschäfts, p. 178. 
840 See Obermüller, WR1973, pp. 1833-1839 and Heinsius, in: Festschrift für Wolfram 
Henckel, pp. 387-400. See further Canaris, Bankvertragsrecht, no. 278-280; Hopt/ 
Mülbert, Kreditrecht, int. to section 607 and following no 188,191; Kilger/Schmidt, 
section 43 no. 9 and Stöcker, Die Eurohypotheek, p. 53 and following. 
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a collective security arrangement will be preserved for the benefit of the 
beneficiary lenders in case of insolvency of the fiduciary. 
533. It may be possible to eliminate this risk by first creating the securi ty 
in favour of the beneficiary lenders and subsequently transferring the 
security from the beneficiary lenders to the fiduciary. However, this is 
very impractical and not feasible where the security is intended to secure 
an issue of bearer debt instruments. In syndicated loan practice, lenders 
usually take comfort in the fact that the bank acting as fiduciary is of good 
standing, but this is not ideal. Alternatively, parties may use a bankruptcy 
remote special purpose vehicle as fiduciary841. The fact that this vehicle 
does not undertake any activities, other than acting as fiduciary under a 
collective security arrangement, will minimise the risk of insolvency or 
recourse by the fiduciary's private creditors. However, German law does 
not have an ultra vires doctrine842 and managing directors can incur 
obligations on the special purpose vehicle's behalf, even if the obligations 
result from transactions which clearly exceed the scope of the business of 
the special purpose vehicle. The use of a special purpose vehicle may also 
not be feasible in all types of transactions (see further 217). 
534. As opposed to English law, German law has no general concept of 
tracing. The Widerspruchsrecht and the Absonderungsrecht of a beneficiary 
only exist as long as the assets remain unchanged, and distinguishable 
within the fiduciary's estate. If a fiduciary wrongfully transfers the assets 
entrusted to him to a third party, the remedies of the beneficiary are 
limited to those available to an ordinary contracting party for breach of 
contract843. 
841 See Heinsius, m: Festschrift fur Wolfram Henckel, p. 395. 
842 See note 40. 
843 See BGH NJW1968,1471 and BGH IPRax 1985, no 50. See further Kotz, in: Modern 
International Developments in Trust Law, pp. 60-62 and, the same, in: Principles of 
European Trust Law, pp. 94-96. If it is clear that the third party willingly co-
operated in the fiduciary's breach of contract, it can be considered to have acted 
against good morals. On that basis, the third party may be liable to compensate the 
beneficiary (section 826 BGB) In extreme cases, the benefiary might also be able to 
challenge a wrongful transfer on the basis of 138 BGB. 
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(it) Requirement that accessory security and secured debt must be in the same 
hands 
535. Another problem arises from the principle of accessority. Under 
German law, the prevailing view is that security that is accessory in nature 
(see 412) cannot be given to a person who is not the creditor of the secured 
debt844. This poses a problem because the fiduciary will generally either 
not be a lender at all (as may be the case under a secured bond issue) or 
just one of the lenders (e.g. in the case of a syndicated loan). 
536. The main argument used is that a structure whereby the security 
remains with a fiduciary whilst the claims secured are transferred, cannot 
be reconciled with the principle that accessory security automatically 
follows the claim that it secures into the hands of a transferee (see 412)845. 
It could be argued that this ought not be an impediment, because the 
security that is vested in the fiduciary will still benefit the lenders that are 
entitled to the secured debt, albeit indirectly846. However, this line of 
argument, so far, does not appear to find much support in caselaw or 
literature. 
537. In many cases it will be possible to circumvent the problem by 
opting for abstract security instead (see 415-416). 
(a) Joint and several creditorship clause 
538. Where abstract security does not provide a proper alternative, the 
problem is commonly resolved by making the fiduciary a joint and several 
creditor (Gesamtgläubiger) of each debt owed to a lender under the loan 
that is to be secured. The security is then made to secure the joint and 
several claims of the fiduciary. 
539. Clauses that are used for this purpose are similar to the joint and 
several creditorship clauses that are used under Dutch law to counter the 
844 See Bayerisches OLG NJW 1958,1917. See further Palandt/Bassenge, sections 1113 
no. 14 and 1204 no 5; Baur/Stümer, Sachenrecht, p. 679; Lwowski, Das Recht der 
Kreditsicherung, p. 184; Obermiiller, Insolvenzrecht in der Bankpraxis, p. 906 and 
De Meo, Bankenconsortien, pp 15-16 
845 Sections 401,1153,1250 and 1273 paragraph 2 BGB. 
846 A similar argument is submitted to support the view that the accessory nature of 
Dutch law security should not disallow an arrangement whereby a fiduciary takes 
security for other lenders, compare 224 
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same problem (see 227). A typical example of a clause incorporating joint 
and several creditorship of the fiduciary for a syndicated loan reads as 
follows. 
"Each Obligor847 and each Finance Party848 agrees that the Security Agent shall 
be joint and several creditor together with each Finance Party of each obligation of 
850 
an Obligor towards a Finance Party, under the Finance Documents Accordingly, 
the Security Agent will have its own independent right to demand performance by 
the relevant Obligor of such obligations However, any discharge of an Obligor of 
any such obligation to the Security Agent or a Finance Party shall, to the same 
extent, discharge such Obligor vis-à-vis the other party Furthermore, a Finance 
Party and the Security Agent shall not, by virtue of this clause, be enti tied to pursue 
an Obligor concurrently for the same obligation " 
Without limiting or affecting the Security Agent's rights against an Obligor, the 
Security Agent agrees with each Finance Party that, subject to what is set out in the 
next sentence, it will only exercise its rights as a joint and several creditor with a 
Finance Party, with the consent of that Finance Party Nothing in the previous 
sentence shall, m any way, limit the Security Agent's right to act in order to protect 
or preserve any rights under a Security Document or to enforce any security interest 
created thereby as contemplated by this agreement or the relevant Security 
Document " 
540. Under German law, the position with respect to these clauses 
appears to be more straightforward than under Dutch law (compare 228-
234)851. Unlike the Dutch Civil Code, the German Civil Code explicitly 
recognises joint and several creditorship852. As opposed to Dutch law (see 
229-230), German law clearly distinguishes the concept of making a 
847 The term "Obligor" should be defined in the documenta hon to include any person 
who acts as a borrower or grants security in connection with the Finance Docu-
ments 
848 The term "Finance Party ' should be defined in the documentation to include any 
person who is or becomes a lender under the Finance Documents and any adminis-
trative party appointed under the Finance Documents, including the arranger, the 
agent and the security agent, and any hedging party where appropriate 
849 For background on the use of this term, see 487 
850 The term "Finance Documents" should be defined in the documentation to include 
amendments and novations of the documentahon, as well as an agreed increase of 
the loan 
851 The problem that security and secured debt must be in one hand does not exist 
under English law (see 378) For specific issues that may arise if a joint and several 
creditorship clause is used in an English law loan document, see note 287 
852 Sechon 428 BGB 
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person a creditor in its own right for the purpose of collecting a debt for 
another person, from a mere authorisation to collect another person's 
debt853. Accordingly, there is no cause for concern that a joint and several 
creditorship clause might not be effective on the basis that it could be 
characterised as a mere power to the fiduciary to collect the joint and 
several debt854. The same applies with respect to the argument put 
forward under Dutch law that joint and several creditorship does not truly 
unite security and secured debt in the fiduciary's estate. The rationale 
behind this rather obscure argument is that the security is, in that case, 
vested in the fiduciary alone, whilst the secured debt is owed to the 
fiduciary and respective lenders both on a joint and several basis and 
could therefore be considered common property (see 231). However, 
according to German caselaw, joint and several claims are considered to 
be individually owed to each joint and several creditor855. 
(b) Parallel debt clause 
541. Instead of a joint and several creditorship clause, use is sometimes 
made of a parallel debt clause similar to the type of clause that is used 
under Dutch law (compare 235). A typical parallel debt clause would, for 
example, read as follows. 
" Each Obligor undertakes to pay to the Security Agent amounts equal to the 
fiSR fi^Q 
amounts that are owed to a Finance Party under a Finance Document , as and 
when the same fall due for payment thereunder. It is acknowledged that each of 
853 See Palandt/Bassenge, section 398 no. 26-28 on the disctinction between the 
assignment of a claim to a fiduciary to enable the fiduciary to collect it for another 
person (Inkassozession) and an authorisation to collect another person's debt 
(Einziehungsermächtigung). 
854 In my view, these concerns are equally unfounded under Dutch law, see 232. 
855 BGHZ 29, 363. 
856 The term "Obligor" should be defined in the documentation to include any person 
who acts as a borrower or grants security in connection with the Finance Docu-
ments. 
857 For background on the use of this term, see 487. 
858 The term "Finance Party" should be defined in the documentation to include any 
person who is, or becomes, a lender under the Finance Documents and any adminis-
trative party appointed under the Finance Documents, including the arranger, the 
agent and the security agent, and any hedging party where appropriate. 
859 The term "Finance Documents" should be defined in the documentation to include 
amendments and novations of the documentation, as well as an agreed increase of 
the loan. 
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these undertakings to pay an amount of money to the Security Agent shall constitute 
a separate and independent claim of the Security Agent vis-à-vis the relevant 
Obligor, that does not, in any way, prejudice the corresponding obligations of that 
Obligor towards the relevant Finance Party. 
However, payments made in respect of such claims to the Security Agent shall be 
deemed to reduce the corresponding obligations to a Finance Party by the same 
amount. Furthermore, the claims of the Security Agent, pursuant to this clause, shall 
not at any time exceed the corresponding obligations of an Obligor to a Finance 
Party under the Finance Documents." 
542. Although there is no caselaw to support this view, it is generally 
accepted that a parallel debt clause works under German law to make the 
fiduciary a creditor to the debts concerned in its own right860. Opinions are 
divided as to whether the parallel debt actually constitutes a separate and 
independent claim (abstraktes Schuldversprechen or Schuldanerkenntnis)861 of 
the fiduciary, as it purports to do, or amounts to a joint and several 
creditorship. From a German law perspective, this is of no consequence as 
both clauses are considered valid862. 
(iti) Security over real property cannot be vested in a fiduciary where par-
ticipating lenders are German mortgage banks 
543. Particular difficulties arise where some of the lenders are German 
mortgage banks. 
544. German mortgage banks (Hypothekenbanken) are a specialised type 
of bank. The business activities that may be undertaken by German 
mortgage banks are set out in the Mortgage Bank Act (Hypothekenbank-
gesetz) and are mostly limited to mortgage lending and lending to public 
entities863. 
860 Literature is almost equally scarce. For the odd reference, Schrell/Kirchner, ZBB-
Report 3, 2002, p. 230. 
861 Sections 780 and 781 BGB. 
862 For the Dutch law position see 237-239. The problem that security and secured debt 
must be in one hand does not exist under English law (see 378). 
863 See, generally Baur/Stümer, Sachenrecht, pp. 391-392. For a discussion of this act, 
see further Bellinger/Kerl, Hypothekenbankgesetz; Kerl, Bankaufsichtliche Anfor-
derungen an der Realkredit; and Die Hypothekenbanken und der Pfandbrief in 
Europa, which comprises a comparative overview of the Pfandbriefe market and 
rules applicable to mortgage banks in different European countries, including 
Germany. The Mortgage Bank Act was recently amended on 1 July 2002. The 
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545. The Mortgage Bank Act authorises German mortgage banks to 
finance their business activities by issuing a specific kind of secured debt 
instrument, Pfandbriefe. Other banks are prohibited from issuing these 
securities. Pfandbriefe are secured by a single pool of assets, typically mort-
gage loans864 that have been granted by the mortgage bank concerned. The 
strict criteria for the security that must be maintained for the benefit of 
holders of Pfandbriefe, and the supervision that is exercised over each 
mortgage bank by the Federal Banking Supervisory Authority (FBSA) and 
an independent trustee (see 547) operate to ensure that Pfandbriefe are a 
safe investment. This allows mortgage banks to borrow and lend at 
relatively low interest rates. It may thus be very attractive for a borrower 
involved in the real property business to borrow from these banks. 
546. Pursuant to section 1 of the Mortgage Bank Act, a mortgage bank 
lending to borrowers other than public entities, must do so on the basis of 
mortgages or land charges "acquired". It is held that an arrangement 
whereby a mortgage or land charge is vested in a fiduciary for the benefit 
of a mortgage bank does not comply with this requirement, particularly 
now that the protection offered by German law fiduciary ownership is 
uncertain (see (i) above). The security must therefore be vested in the 
mortgage bank itself865. 
547. The security that is vested in a mortgage bank and held for the 
benefit of holders of Pfandbriefe must be registered in a register that is 
especially maintained by the mortgage bank for this purpose. Pursuant to 
sections 34a and 35 of the Mortgage Bank Act, the security registered in 
this register cannot be seized by other creditors and does not become part 
of the mortgage bank's bankrupt estate, if the mortgage bank should 
become insolvent. Accordingly, the holders of Pfandbriefe have an 
exclusive right of recourse in respect of these assets. The security register 
amended text and a concise explanation of the changes made in German and Eng-
lish can be found on the website of the German Mortgage Banks Association (Ver-
band Deutscher Hypothekenbanken), www.hypverband.de. 
864 Meaning loans secured by a mortgage or land charge (see section 40 of the Mortgage 
Bank Act). 
865 For a discussion, see Heinsius, in: Festschrift für Wolfram Henckel, pp. 397-398 and 
Riegger/Weipert, Münchener Handbuch des Gesellschaftsrechts, Band 1, p. 573. 
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is monitored by a professional independent trustee that is appointed by 
the FBSA, in consultation with the mortgage bank concerned866. 
(iv) Protecting lenders' rights with respect to the proceeds of security 
548. Under German law, the special claim that a beneficiary may have 
with respect to assets that are held for his benefit by a fiduciary (see 524-
532), only exists as long the assets remain unchanged and distinguishable 
within the fiduciary's estate. Accordingly, where a fiduciary enforces 
security that it holds for a group of lenders and collects the proceeds, any 
special claim that the lenders may have with respect to the security is lost 
(see 534). Lenders' rights to the proceeds can be protected by providing 
that the fiduciary must deposit the proceeds into a nominee account (see 
further 530 and 519). 
2.4 Collective security arrangements using a foreign law security trustee 
No recognition of foreign law trusts and conversion 
549. Germany has not ratified the Hague Trusts Convention of 1985867. 
550. The question whether a foreign security trustee is recognised under 
German law must be answered on the basis of German rules of private 
international law, as laid down in the Act on the Implementation of the 
BGB (Einführungsgesetz zum Bürgerlichen Gesetzbuche) and further 
developed by the German courts. 
866 Sections 29-32 of the Mortgage Bank Act. 
867 So far, the Hague Trusts Convention has not received much support in Germany. 
The general feeling appears to be that to recognise foreign law trusts in Germany 
would come down to opening the gate to a strange animal that has no place in 
German law. The approach of the German courts, whereby a foreign law trust is 
converted into a German law arrangement that most approximates the intended 
purpose of the particular trust concerned, is considered more sophisticated. See the 
critical observations of Coing, in: Festschrift für Theodor Heinsius pp. 85-88. See 
also Graupner, ZvglWiss 1989, pp. 149-161, who curtly observes that it is clear that 
the recognition of foreign law trusts would only serve the interests of countries that 
already have the trust. See further Steinbach, R1W 1986, pp. 1-5; Kotz, in: Modem 
International Developments in Trust Law, pp. 37-48, the same, Rabeis Zeitschrift 
1986, p. 562 and Pirrung, IPRax 1987, p. 52. 
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551. The German law position is reflected most clearly in a decision 
made by the Bundesgerichtshof on 13 June 1984868. In this case, the Bundes-
gerichtshof had to consider the validity of a trust, which a Liberian 
company had created over its receivables for the benefit of its creditors. 
The Bundesgerichtshof observed: 
"[...] This [the validity of the trust, AT] can be accepted without legal objections if 
the receivable is governed by the laws of the Bahamas or the Province of Ontario. 
Both jurisdicbons belong to the category of Anglo-Saxon legal systems, where the 
trust is recognised. However, the position is different if the relationship from which 
the receivable arises is subject to German law. The trust is incompatible with the 
fundamental principles of German law. [...] The creation of a trust involves a 
division between legal and equitable title. A dichotomy of this sort is conceptually 
impossible where German law governed receivables are concerned. If the court of 
appeal reaches the conclusion that German law applies to the receivables that are 
the subject of these proceedings, then the trust is not valid. In that case it should be 
examined whether the trust may be converted into fiduciary ownership (Treuhand-
vereinbarung) under German law." 
552. In short, this means that it is not possible to create a foreign law 
trust over assets that are governed by German law870. However, the 
German courts will look at the intended purpose of the particular trust 
868 BGH IPRax 1985, no 50. 
869 "[...] Hiergegen bestehen jedenfalls dann keine rechtlichen Bedenken, wenn die 
Forderung dem Schulstatut der Bahamas oder der Provinz Ontario unterliegen 
sollte. Beide Gebiete gehören zum angelsächsischen Rechtskreis; in ihnen ist daher 
das Rechtsinstitut des Trusts anerkannt. Anders wäre es jedoch, wenn auf das 
Schuldverhältnis deutsches Recht anzuwenden wäre. Mit den dochmatischen 
Grundlagen des deutschen Rechts ist die Rechtsfigur des Trusts unvereinbar. [...] Bei 
der Begründigung eines Trusts tritt [..] eine Spaltung zwischen der Berechtigung 
nach strengem unter der nach Billigkeitsrecht ein. Eine solche Aufspaltung ist aus 
dogmatischen Gründen an Forderungen, die nach deutschem Schuldrecht begrün-
det sind, nicht möglich. Sollte also das Berufungsgericht zu dem Ergebnis kommen, 
daß die im Rechtsstreit geltend gemachten Forderungen nach deutschem Recht zu 
beurteilen seien, so wäre die Truststellung unwirksam; es wäre jedoch in diesem 
Falle zu prüfen, ob sie nicht in eine Treuhandvereinbarung nach deutschem Recht 
umzudeuten ist." 
870 Whether this is the case, should be determined on the basis of the statutory 
provisions on private international law set out in the Act on the Implementation of 
the BGB. In the case of real property and movable assets, these provisions point to 
the laws of the jurisdiction where the assets are situate (section 43). In the case of 
receivables, the provisions of section 33 apply. The queshon whether a receivable 
may be subject to a trust must be determined in accordance with the laws tha t apply 
to the receivable concerned (section 33 paragraph 2). 
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concerned and will, if possible, convert i t into a German law arrangement, 
which approximates that purpose as much as possible, such as fiduciary 
ownership. 
Implications with respect to recognition of foreign law security trustees 
553. For finance practice, the unfortunate consequence of this is that a 
foreign law security trustee cannot be used to side-step the difficulties that 
arise if German law security interests are to be made subject to a collective 
security arrangement. In view of the caselaw cited above, it is likely that 
a German court would consider the position of the foreign law security 
trustee comparable to that of a fiduciary under German law and would 
convert the arrangement accordingly871. Consequently, it is uncertain 
whether the security will be preserved on insolvency of the trustee (see 
524-532). In the case of accessory security, the security will not be 
considered validly vested in the trustee, unless the trustee is made a 
secured creditor to the entire secured debt (see 535-536). 
554. Considering this, and to avoid a situation where parties will have 
to rely on the willingness of a court to salvage the arrangement by con­
version, the safest approach is to base a collective security arrangement for 
German security on German law fiduciary ownership, rather than on a 
foreign law trust. 
3. Efficacy of collective security arrangements under German law 
Summary of criteria 
555. It has been explained in chapter II that a collective security arrange­
ment should be capable of fulfilling a number of practical requirements. 
For easy reference, these are briefly repeated here. (A) It should be 
possible to create security without having to name or register the in­
dividual lenders that are to benefit from the security. (B) It should be 
871 See Riegger/Weipert, Munchener Handbuch des Gesellschaftsrechts, Band 1, p. 593 
See further, generally, Coing, in: Festschrift fur Theodor Heinsius and De Gruyter, 
Berlin 1991, ρ 88 and Graupner, ZvglWiss 1989, pp. 149-161. 
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possible to put one person in charge of monitoring and enforcing the 
security, subject to terms that are agreed in advance. (C) Lenders' rights 
in respect of the security and proceeds of the security must be properly 
protected. (D) Lenders' rights in respect of the security must be easily 
transferable. (E) Security should be capable of covering new loans, even 
if they are made by new lenders. (F) It should be possible to replace the 
person in charge of the security without affecting the security and (G) the 
arrangement should be as simple and straightforward as possible. 
Conclusion 
556. Under German law, an arrangement whereby one person is 
authorised to deal with security for a group of lenders under a collective 
security arrangement can either be based on agency or on fiduciary 
ownership. The basic distinction is that under an agency type of arrange-
ment the lenders concerned become entitled to the security. Under an 
arrangement based on fiduciary ownership, title to the security is vested 
in the person chosen to manage the security. This person is referred to as 
a "fiduciary" (on the use of this term, see 487). 
557. Both types of arrangement enable parties to put one person in 
charge of the security, subject to terms that are agreed in advance (see 489 
and 520). In each case, lenders' interest in the proceeds can be protected 
by providing that the proceeds must be deposited in a nominee account 
(see 519 and 548). Furthermore, it is possible, under each type of arrange-
ment, to replace the person put in charge of the security without the 
security being affected (see 490 and 522). 
558. Nevertheless, neither of the two types of arrangement can be 
guaranteed to fulfil all of the criteria set out above. 
559. Where use is made of a security agent, lenders' rights to the security 
will be sufficiently protected. However, if a lender wishes to transfer its 
loan, additional requirements may need to be fulfilled in order to effect 
transfer of the security to the transferee. Abstract security interests will 
need to be separately transferred (see 495). Furthermore, various for-
malities apply to the transfer of a mortgage or land charge (see 494 and 
495). If the security is accessory, it cannot cover loans that have been trans-
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ferred by novation (see 505-506). Novation has become quite common, 
particularly since more and more syndicated loans to German borrowers 
are made subject to English law. Under English law syndicated loans, 
novation is often used as a method to transfer loan participations (see 349). 
From a legal perspective, novation results in the release of the debt owed 
by the borrower to the original secured creditor and the creation of a new 
debt to the new creditor in the same amount. The new creditor cannot be 
regarded as a legal successor of the original secured creditor. Con-
sequently, any accessory security created in favour of the original creditor 
cannot secure the new debt owed to the new creditor (see 506). For the 
same reason, security obtained by lenders under a collective security 
arrangement based on agency cannot cover new loans made by new 
lenders (see 512). In many cases, parties will be able to avoid the problem 
by opting for abstract security instead (see 508-509). However, abstract 
security may not always be a proper alternative. This is particularly true 
with respect to security over shares (see 509, and 462 and following). 
Creating new security is cumbersome and costly. The new security will be 
weaker in priority. It might also run an increased risk of being avoided 
under insolvency laws, because it was created at a later date (see 510). 
Priorities may be re-arranged through an inter-creditor agreement, but 
such an arrangement does not have effect against third parties (see 511). 
560. Consequently, the only criteria that a German law collective security 
arrangement based on agency could comply with are, (A), (B), (C) and (F). 
For these reasons, more and more German law collective security 
arrangements are now based on fiduciary ownership. 
561. Where security is vested in a fiduciary, none of the above problems 
arise. Unfortunately, such an arrangement is also totally not free of 
difficulty. 
562. First of all, there is still some uncertainty as to what extent the 
German law concept of fiduciary ownership protects the interests of 
lenders with respect to security that has been granted to a fiduciary for 
their benefit (see 527-528). The reason for this uncertainty is that the 
German courts have traditionally only allowed the interests of a 
beneficiary to prevail over the interests of a fiduciary's private creditors 
in cases where the assets held in fiduciary ownership had been directly 
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transferred from the beneficiary to the fiduciary. Where security is vested 
in a fiduciary under a collective security arrangement, the fiduciary 
acquires the security interest from a third party (e.g. the borrower). The 
conservative view would therefore be, that the special protection offered 
by the courts to a beneficiary does not apply here. There are good 
arguments against this view, but no caselaw to dismiss it (see 529-532). A 
decision by the Bundesgerichtshof which puts these doubts to rest, would 
be most welcome. 
563. Where one or more of the lenders is a German mortgage bank, 
supervisory regulations provide that security cannot be vested in a 
fiduciary, but must be vested in the mortgage bank itself (see 543-547). 
564. A further complication arises where the collective security arrange-
ment involves accessory security. Under German law, the generally 
accepted view is that accessory security cannot be given to a person who 
is not the creditor of the secured debt. This poses a problem, because the 
fiduciary will generally either not be a lender at all (as may be the case 
under a secured bond issue) or just one of the lenders (e.g. in the case of 
a syndicated loan) (see 535-536). 
565. The insolvency risk of a fiduciary may be minimised by using a 
special purpose vehicle as fiduciary (see 533). In the case of accessory 
security, a joint and several credi torship clause or parallel debt clause can 
be used to effect that the fiduciary becomes creditor of all secured claims 
(see 538-540 and 541-542). However, the use of a special purpose vehicle 
will not be feasible in all kinds of finance transactions. It also does not 
eliminate the insolvency risk entirely (see 533 and 217). Joint and several 
creditorship or parallel debt clauses are generally considered effective, but 
also add to the complexity of the arrangement. 
566. Accordingly, whilst a collective security arrangement whereby 
security is vested in a fiduciary fulfills most of the criteria summarised 
under 555 above, it cannot be guaranteed to comply with (C) and (G). 
567. It is not possible to get around the above difficulties by using a 
foreign law security trustee. German law does not recognise a foreign law 
trust where the assets held in trust are subject to German law. Conse-
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quently, an arrangement whereby German law security is vested in a 
foreign law security trustee will not be recognised and may, at best, be re-
characterised as fiduciary ownership under German law (see 549-554) 
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CHAPTER VI 
COMPARISON OF COLLECTIVE SECURITY 
ARRANGEMENTS UNDER DUTCH, ENGLISH 
AND GERMAN LAW 
The bottom line 
568. There is little need, or point, in repeating the conclusions of the pre­
vious chapters here. Therefore only a few short comments will be made. 
569. We have seen throughout this book, the problems that arise where 
property and security laws, which have been developed to deal with the 
traditional situation in which A grants a loan to Β for which Β gives 
security to A, must be applied to situations where security is to be given 
for the benefit of a large and varying group of lenders, whose identity 
may be unknown. 
570. Yet, if collective security arrangements are to function effectively, 
law and practical requirements with respect to these arrangements must 
be reconciled. On this point, there can be no half measures. The object of 
a collective security arrangement is for lenders to get security for their 
loans. Hence, lenders will wish to make sure that they are, indeed, 
secured. It must therefore be absolutely certain that a collective security 
arrangement is effective in order to achieve its purpose under applicable 
laws. The contention that the arrangement should most probably work is 
insufficient. The relevant criterion is whether it will withstand scrutiny by 
a bankruptcy trustee, if the worse comes to the worst. 
571. In the previous chapters of this book, I have examined different 
ways in which a collective security arrangement may be structured under 
Dutch, English and German law. From this review, it can be concluded 
that under each of these three legal systems, a collective security arrange­
ment may be based on two concepts: agency or ownership. 
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572. Systematic analysis of the property and security laws and the 
concept of agency under each of the jurisdictions discussed shows, 
however, that agency cannot serve as a proper basis for a collective 
security arrangement. 
573. The heart of the problem is that, in the case of an agency type of 
arrangement, title to the security is vested in the lenders themselves. Con-
sequently, individual lenders that are to become entitled to the security 
may need to be named or registered and the security will need to be 
transferred or, possibly, even re-created each time a lender transfers its 
loan. It will generally not be possible for security to cover further loans 
granted by new lenders. Furthermore, there can be cases where the 
authority of the agent to act on behalf of the lenders may be questioned. 
For these reasons, a collective security arrangement based on agency is 
impractical and inefficient. In practice, the additional costs that are 
incurred in connection with the transfer or re-creation of security will be 
borne by the borrower. Hence, it does not serve the interests of the lenders 
or the borrower to structure a collective security arrangement in this way. 
574. It is therefore unsurprising that practice prefers to use an arrange-
ment, whereby title to the security is vested in a trustee or fiduciary. The 
tendency towards using this type of arrangement is evident in each of the 
three jurisdictions discussed in this work. 
575. Unfortunately, this type of arrangement meets with considerable 
difficulties in jurisdictions that do not recognise a trust concept872 on the 
basis of which the exclusive right of the beneficiary lenders with respect 
to the security is duly recognised. The consequence of this is that lenders 
risk losing their rights with respect to the security and the proceeds of the 
security to the private creditors of the person holding the security if that 
person becomes insolvent. Additional complications result from the 
notion that security cannot be given to a person who is not the creditor of 
the secured debt. This poses a problem because a trustee or fiduciary 
under a collective security arrangement will generally either be just one 
of the lenders, or not a lender at all. 
872 On this term, see 26. 
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576. The sceptical attitude towards trusts and trust-like arrangements 
has long been present in Dutch and German law, and in the laws of other 
continental European jurisdictions873 and in many cases suitable alter-
natives have been found. It can be disputed whether it is necessary and, 
it is in any case, unlikely that these jurisdictions will suddenly come to 
completely abandon this approach and embrace a concept of trust as exists 
under English law. 
577. However, this should not amount to a situation where we neglect 
to reassess the modus operandi of our laws in cases where this is evidently 
justified. 
873 A concise systematic overview of the attitudes of a number of continental European 
jurisdictions towards trusts (including Germany, the Netherlands, Switzerland, 
Italy, France, Spain and Denmark) and available alternatives can be found in 
Hayton, D.J., Kortmann, S.C.J J., and Verhagen, H.L.E. (eds.), Principles of European 
Trust Law. The discussions on the Hague Trusts Convention are also worth reading 
and offer valuable insights in how the trust is perceived in various European 
jurisdictions. See Proceedings of the Fourteenth Session of the Hague Conference on 
Private International Law 1980, Book 1-Miscellaneous Matter, SDU Publishers, The 
Hague 1980 and Proceedings of the Fifteenth Session of the Hague Conference on 
Private International Law, Book II-Trusts-Applicable Law and Recognition, SDU 
Publishers, The Hague 1984. See further Harris, The Hague Trusts Convention and 
Diamond/Diamond/Sullivan, International Trust and Laws Analysis 
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CHAPTER VII 
CODIFICATION OF RULES ON COLLECTIVE 
SECURITY ARRANGEMENTS IN THE DUTCH 
CIVIL CODE; A PROPOSAL 
Reasons for codification 
578. In this work I have endeavoured to explain the practical rationale 
behind collective security arrangements. I have further aimed to offer a 
systematic insight into the difficulties that can complicate the making of 
collective security arrangements under Dutch, English and German law. 
It has been shown that, from a legal perspective, these arrangements are 
often complex, due to the fact that they cannot easily be reconciled with 
a number of traditional rules of property and security law. 
579. To overcome this problem, the law mus t show a degree of flexibility 
in applying these rules where collective security arrangements are con-
cerned. On this point, Dutch law shows an unfortunate deficiency. 
580. The aborted attempt to provide for a regulation of bewind under the 
new Dutch Civil Code (see 31-34) to facilitate these and other arrange-
ments whereby one person is appointed to manage assets for others, has 
left a gap which has not been filled to this date. As a result, Dutch law 
currently does not provide an adequate legal framework for collective 
security arrangements. 
581. Consequently, lenders that wish to enter into a collective security 
arrangement are exposed to risks that ought not to be imposed on them 
(see 257-264). Provisions that are required to minimise these risks make a 
collective security arrangement needlessly complex. In some cases, such 
provisions may not be feasible (see 263). 
582. Collective security arrangements serve the interests of all parties 
involved (see also 13-15, see further 49-70). It saves time and a lot of 
paperwork if security is negotiated, obtained and monitored for the 
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common benefit of all lenders, instead of by each lender individually. It 
also saves costs, which would otherwise usually be for the account of the 
borrower. If need be, there can be common enforcement of the security 
and provisions can be made to ensure an orderly distribution of the 
proceeds. Any costs of enforcement that cannot be recovered from the 
borrower can be shared between the secured lenders. In addition, a 
collective security arrangement can provide a mechanism through which 
enforcement can be controlled, so that individual lenders can be stopped 
from effectively pulling the plug on a borrower by enforcing their 
security, thereby damaging the interests of the borrower and its other 
creditors. This can be crucial for a borrower in distress. 
583. For these reasons, collective security arrangements are a key compo-
nent of many domestic and international finance transactions (see 4-6). It 
is thus highly undesirable that the law continues to get in the way of 
parties who wish to make these arrangements unnecessarily. 
584. The law should provide adequate tools to meet the real and 
reasonable needs of the financial market. It is therefore proposed that this 
deficiency is remedied by including a statutory provision in the Dutch 
Civil Code that facilitates the making of collective security arrangements 
under Dutch law. It is submitted that such a provision can be relatively 
straightforward. It is also submitted, however, that a suitable solution can 
only be found if the Dutch legislator is prepared to reconsider its rejection 
of a trust concept (see 29-35) and recognise that security and proceeds, 
under a collective security arrangement, can be held as a separate fund. 
Why fiduciary ownership? 
585. Three considerations are relevant here. 
586. Firstly, it is important to note that Meijers' argument that "it is much 
more straight-forward to regard a person who manages property for the 
benefit of another person as agent of the beneficiary than as owner of the 
property" (see 30) does not hold true where collective security arrange-
ments are concerned. Instead, a systematic analysis of the difficulties that 
arise in the context of collective security arrangements, shows that these 
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arrangements can only be organised efficiently if title to the security is 
vested in a fiduciary (see 257-264, compare also 392-398 and 556-567). 
587. Having drawn this conclusion, it must be considered to what extent 
the law should protect the interests of the beneficiary lenders with respect 
to the security. 
588. On this point, it has been argued that the justified interest of these 
parties entails that they should, in any case, not be exposed to the insol-
vency risk of the fiduciary who has been chosen to manage the security 
(see 56-57). This exposure has no rationale. It is simply the silly result of 
a mixture of conceptual objections, all of which can ultimately be traced 
back to false wealth objections (see 31) that have no meaning in the context 
of collective security arrangements. It can hardly be maintained that the 
interests of a fiduciary's private creditors would be impaired unduly, if 
lenders were to be granted an exclusive right with respect to security that 
is held by the fiduciary for their benefit. The assets of the fiduciary have 
not been reduced. The security has merely been transferred to the 
fiduciary's estate in order to allow the fiduciary to manage the security for 
the benefit of the lenders. The argument of apparent creditworthiness has 
no significance here. No creditor will base his confidence in a person's 
creditworthiness on security that is vested in that person as fiduciary 
under a collective security arrangement. 
589. The third point to consider is that there is no other proper way of 
achieving the same protection under Dutch law where collective security 
arrangements are concerned. It is important to note this, particularly now 
that the Dutch legislator has, on several occasions, refused to reconsider 
its rejection of a trust concept, on the basis that sufficient alternatives are 
available to accomplish the same result. In his explanatory memorandum 
during the parliamentary discussions on section 3:84 paragraph 3 BW, for 
instance, the Minister of Justice observes874: 
"This [the fact that section 3: 84 paragraph 3 BW prohibits any act that purports to 
transfer title to an asset, without making that asset become part of the estate of the 
transferee, AT] does not alter the fact that under the new Code, several construc-
874 Reehuis/Slob, Parlementaire Geschiedenis van het nieuwe Burgerlijk Wetboek, Inv. 
Boek 3, 5 en 6, Boek 3, p. 1200. 
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lions remain whereby one may accomplish that an asset is managed by one person 
while another person has the benefit of the asset, in a way which gives the bene-
875 
ficiary a form of protection comparable with a right in rem." 
The Minister continues to provide a shortlist, which may be summarised 
as follows876. 
(a) A mortgage or pledge is created to enhance beneficiaries' rights 
against the fiduciary 
(b) The transaction is structured as a mandate 
(c) The transaction is structured as a bewind without a statutory basis 
(d) Conditional transfer of the assets to the fiduciary 
(e) Using a special purpose vehicle to act as fiduciary 
(f) Using a nominee account 
590. Yet, upon examination of this shortlist it becomes clear that, with 
the exception of the use of a special purpose vehicle (e), none of these 
alternatives is of practical use to protect the rights of beneficiary lenders 
whose security is held by a fiduciary under a collective security arrange­
ment. The use of a special purpose vehicle has been discussed in chapter 
ΠΙ (see 211-217). The conclusion of this discussion was that this is the most 
straightforward way to minimise the risk of insolvency of a fiduciary 
under a collective security arrangement, but also that it is impracticable 
to resort to this alternative in all types of finance transactions where there 
is need for a collective security arrangement. The use of a nominee 
account has been discussed under 200. It was suggested that it should be 
possible to use a nominee account to protect lenders' rights with respect 
to the proceeds of security. However, it was also submitted that this is 
currently not a real option, particularly in the light of recent decision 
made by the Hoge Raad in the case of Procall/de Coöperatie (see 200 and 
note 257). 
875 "Dat neemt niet weg dat er ook onder het nieuwe wetboek nog tal van constructies 
overblijven waarmee men kan bewerkstelligen dat, met zaaksgevolg, het beheer 
over een goed aan de één en het belang aan de ander toekomt." 
876 Reehuis/Slob, Parlementaire Geschiedenis van het nieuwe Burgerlijk Wetboek, Inv. 
Boek 3, 5 en 6, Boek 3, pp. 1201-1202. A, somewhat revised, version of the same 
short-list is given in the explanatory memorandum on the Act on Conflict Rules on 
Trusts, 1992-1993,23 027, no. 3, pp. 5-6. Both versions have been taken into account 
here. 
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Other alternatives discarded 
591. Alternatives (a) to (d) will be briefly examined below. It will then 
become clear why these alternatives are rarely used in the context of a 
collective security arrangement. 
(a) A mortgage or pledge is created to enhance the beneficiaries ' rights against 
the fiduciary 
592. This may be done in four ways. One option is to supplement each 
security interest provided by the borrower to the fiduciary with a security 
interest created in favour of the lenders jointly, which becomes en-
forceable if (i) the borrower defaults and (ii) the fiduciary fails to meet its 
obligations towards the lenders (picture 1). Under this scenario the bor-
rower grants the same security twice: once to the fiduciary and once to the 
lenders jointly. 
Picture 1 
fiduciary ; ^ v 
parallel debt X^/X. security package 
back-up ^ s / \ . 
security package \ \ 
lenders borrower 
loan 
593. One need not perform a detailed study to conclude that this is a 
highly complicated, impractical and potentially costly solution. Two sets 
of security documentation will be required. Furthermore, various 
technical legal issues will arise, depending on the nature of the security 
and assets secured. What follows are just a couple of illustrations. In order 
for the lenders' rights to be properly protected, their security must rank 
prior to the security created in favour of the fiduciary. However, pursuant 
to section 3:248 paragraph 3 BW, a pledgee with a second or lower ranking 
pledge can only sell the pledged assets, subject to the pledges that rank 
prior to his interest. This means that provisions will have to be made in 
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the documentation to ensure that the lenders waive their pledge on 
enforcement by the fiduciary. Pursuant to section 3:246 BW, only the 
pledgee whose right is highest in rank can collect a pledged claim by 
power of attorney. This means that the fiduciary must be authorised by 
the lenders to collect pledged receivables. Difficulties relating to a power 
of attorney have been discussed under 193. 
594. Another option is to have the fiduciary grant a pledge to the lenders 
over the secured claims that it has against the borrower, pursuant to a 
joint and several creditorship or parallel debt clause or guarantee 
arrangement (see chapter III 2.3(ii)(A), (B) and (C)) (picture 2). The trick 
behind this construction is that a pledge over the fiduciary's claim against 
the borrower will also allow the lenders to enforce the security given to 
the fiduciary in respect of that claim877. 
Picture 2 
fiduciary 
pledge of 
parallel debt 
parallel debt N ^ N . security package 
lenders ^ borrower 
loan 
595. In terms of additional paperwork, this option is the easiest to 
arrange. A pledge over the fiduciary's claims against the borrower is 
relatively straightforward and could even be incorporated in the loan 
document. However, where the fiduciary's claim is structured as a claim 
that is owed to it on a joint and several-basis with the lenders878, such a 
pledge would effectively cause the lenders to obtain a pledge over their 
877 Sections 3:82,3:98 and 6:142 BW. See further Snijders/Rank-Berenschot, Goederen-
recht, p. 459. 
878 See 227. 
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own claims. It could be doubted whether such a pledge is effective879. 
Arguably, the same applies where the fiduciary's claim takes the form of 
a parallel debt880. 
596. A further option is to structure the transaction so that the lenders 
can have the benefit of the statutory pledge of holders of depository 
receipts (certificaathouders) provided in section 3:259 BW. 
597. This option can only be used if the transaction is struc tured in a way 
that complies with section 3:259 BW. The scope of this provision is limited 
to transactions where a person issues debt instruments in the form of 
depository receipts (certificaten) to its creditors in order to pass on the 
proceeds of a share or debt portfolio, which he has acquired in his own 
name. If a transaction complies with these requirements, the holders of the 
depository receipts obtain a pledge over the underlying shares or debt 
portfolio by operation of law. In the case of registered shares, the pledge 
only comes into existence if the company that issued the shares co-
operated in the issue of the depository receipts. If the underlying debt 
portfolio is not embodied in bearer or order documents, the debtor must 
either co-operate or receive notice of the issue of the depository receipts, 
in order for the pledge to come into existence. 
598. In order to meet these requirements, the lenders would have to 
grant their loan to the fiduciary. The fiduciary must then lend on the 
funds to the borrower and issue depository receipts to the lenders in 
respect of the loan (see picture 3). 
Picturei
 r _ loan 
fiduciary ^ borrower ' 
security package 
loan certificates 
lenders 
statutory 
security 
879 Section 3:81 paragraph 2e. 
880 In my view it cannot be excluded that a court will characterise the parallel debt as 
joint and several creditorship of the fiduciary, see 237. 
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599. Structuring a syndicated loan transaction in this way is a lot of 
hassle. It cannot properly be achieved if the loan takes the form of a 
revolving credit facility881. Banks may also not be willing to accept that 
they do not have a direct individual claim against the borrower, as is 
usual under a syndicated loan882. A bond loan could be dressed up in this 
way more easily. However, a disadvantage here is that the bond market 
is not familiar with this type of structure883. Another drawback is that 
enforcement of the statutory pledge may only take place by way of a sale 
of the shares or debt portfolio by a court-appointed administrator884. 
Enforcement by way of collection of the debt from the borrower is not 
allowed. 
600. Finally, the lenders could protect their rights with respect to the 
proceeds of security that are held by the fiduciary by taking a pledge over 
the bank account in which the proceeds are collected. This option has been 
briefly reviewed under 200 and will therefore not be further dealt with 
here. 
601. In each case, the disadvantages mentioned above apply on top of 
the disadvantages that generally cling to a security interest that is granted 
to a group of lenders jointly (see 2.2(i) to (vi)). 
(b) The transaction is structured as a mandate 
602. A mandate is an agreement whereby one person, the principal, 
instructs another person, the mandatory, to perform an act for him885. The 
instruction may entail an obligation for the mandatory to act in his own 
name or in the name of the principal886, but in each case the benefit or loss 
resulting from the act will be for the account of the principal. If the man-
datory enters into an agreement in his own name on the instruction of the 
principal, the principal's rights are protected by section 7:420 BW. Pur-
suant to this provision, the principal can transfer to himself the manda-
ssi For a short definition of revolving credit facility see note 217. 
882 See Wood, International Loans, Bonds and Securities Regulation, p. 94. 
883 See also Eisma, Buitenwettelijk bewind en de trustfiguur bij obligatieleningen, in: 
Vertrouwd met de trust. Trust and trust-like arrangements. 
884 Section 3:259 paragraph 3 BW. 
885 Section 7:414 BW. 
886 See also 194-198. 
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tory's rights under the agreement, if the mandatory is declared bankrupt 
or fails to meet its obligations towards him. The principal can do this by 
means of a written notice to the mandatory and the other parties to the 
agreement. 
603. Arguably, if a fiduciary enters into finance and security documen­
tation in its own name on the instructions of a group of lenders, section 
7:420 BW may enable lenders to recover the security from the fiduciary's 
bankrupt estate. They could do so by transferring to themselves the 
secured claim that the fiduciary has against the borrower under the 
finance documentation, pursuant to a joint and several creditorship or 
parallel debt clause (see chapter ΠΙ 2.3(ii)(A) and (B)). As a result of this, 
a mortgage or pledge obtained by the fiduciary as security for this claim 
will automatically pass to the lenders (see 203)887. The same procedure 
could be followed if the fiduciary fails to meet its obligations towards the 
lenders, as set out in the finance documentation. 
604. It is obvious, however, that section 7:420 BW has not been written 
with this kind of scenario in mind and too many loose ends remain. In 
order for a mandate to exist, the lenders will need to instruct the fiduciary 
to accept the security. How can this be done, for example, in the case of a 
bond loan, where the security package is put in place before the bonds are 
issued888? How do the provisions of section 7:420 BW operate if there is 
more than one principal, as is the case with a fiduciary accepting security 
on the instructions of a group of lenders? Can each lender exercise this 
right individually? What happens in the odd, but not impossible889, event 
887 Sections 3:82 and 6:142 BW. See also Meijer, Middellijke Vertegenwoordiging, p. 
137. 
888 It is very doubtful that ratification would work here, since there is no proper legal 
basis for such ratification. Section 3:68 BW (ratification by a principal of an act that 
was performed on hisbehalf without an adequate power of attorney) does not apply 
to acts performed by a mandatory in his own name. The general ratification pro­
visions of section 3:58 BW only apply to the situation where a person performs an 
act that is invalid because it fails to comply with a legal requirement, which is sub­
sequently fulfilled. If a fiduciary accepts security in its own name without instruc­
tions, this act is not invalid. It just does not qualify as an act performed pursuant to 
a mandate. The mandate itself is not invalid. It has simply not been given. 
889 A creditor of the person acting as fiduciary may make an attachment in respect of 
all claims that this person has against the borrower, or will obtain against it, pur­
suant to an existing relationship (see section 475 of the Dutch Code of Civil Proce-
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that an attachment is made on the fiduciary's secured claim against the 
borrower? Section 7:420 BW does not provide for this sort of situation890. 
Consequently, subsequent exercise of their rights by lenders, under 
section 7:420 BW, does not prevent an attachment creditor from taking 
recourse in respect of the attached claim by enforcing the security. 
605. Finally, once the lenders have used section 7:420 BW by transferring 
the secured claims that the fiduciary has obtained against the borrower 
under the finance documentation to themselves, they will end up with a 
joint security interest, which is unattractive for a number of reasons (see 
chapter III 2.2(i) to (vi)). 
(c) The transaction is structured as a bewind without a statutory basis 
606. Bewind has already briefly been mentioned in chapter I of this 
book891. It was developed by the Dutch legislator in order to facilitate 
arrangements whereby one person, the bewindvoerder892, is appointed to 
manage assets for one or more other persons. 
607. The concept of bewind has its roots in agency. Accordingly, title to 
assets that are held under a bewind is not vested in the bewindvoerder, but 
in the person for whom the assets are being managed893. However, 
compared to the position of an agent, the authority of a bewindvoerder is 
enhanced in a number of ways. As opposed to an agent, a bewindvoerder 
may be given exclusive authority to act with respect to the assets put 
under bewind89*. He may even be appointed without prior authorisation 
from the owner of the assets895. If the assets are transferred, the bewind 
automatically becomes binding on the new owner of the assets896. Subject 
to certain conditions, third parties are also required to respect the 
dure. In that case the fiduciary's secured claim would also be caught by the attach-
ment). 
890 See also Meijer, Middellijke Vertegenwoordiging, p. 137. 
891 See 31 and 34 also the literature referred to in note 30. 
892 On the term bewindvoerder, see note 30. 
893 See Toelichting Meijers, pp. 241-242, 248 and 250. 
894 See sections 3.6.1 4a and 3.6 1.4b of the draft legislation on bewind. The draft legis-
lation on bewmd can be found in: Van Zeben/DuPon/Olthof, Parlementaire Ge-
schiedenis van het Nieuwe Burgerlijk Wetboek, Boek 3, pp. 461-571. 
895 See sections 3.6 2.6 of the draft legislation on bewmd See also Toelichting Meijers, 
pp. 250-251. 
896 See sections 3.6 1 14e, 3.6.2.3a of the draft legislation on bewmd 
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bewind*97. If assets subject to a bewind are converted into other assets, the 
bewind will extend to those assets, unless the terms of the bewind provide 
otherwise898. Finally, a bewind does not terminate on the bankruptcy of the 
person whose assets are subject to the bewind899. In all these respects, the 
rules on bewind divert from those applicable to ordinary agency (compare 
193). 
608. The statutory rules on bewind were contained in title 3:6 of the 
proposal for the new Dutch Civil Code. One of these provisions900 dealt 
with the creation of a bewind with respect to the rights of holders of 
debentures (schuldbrieven). There was also a provision that dealt with the 
purveyance of security to debenture holders. This provision was 
contained section 3.9.1.5a and read as follows: 
"1. A right of mortgage or pledge of holders of debentures in a loan, may be created 
if their rights have been subjected to a bewind as referred to in section 3.6.2.6 and 
they are represented by the bewindvoerder on creation of this right. 
2. When exercising the right of mortgage or pledge the bewindvoerder does not need 
the consent of the debenture holders, unless the terms of the bewind provide 
otherwise. In the case of a mortgage, provisions to this effect must be incorporated 
in the deed of mortgage." 
609. As discussed in chapter I, the provisions on bewind, including sec-
tion 3.9.1.5a, were never enacted. Nevertheless, the Minister of Justice 
mentions bewind as an alternative in his shortlist and suggests that it may 
"in certain cases" still be used. In doing so, the Minister makes an express 
897 See sections 3.6.1.4c, 3.6.1.14e, 3.6.2.3a of the draft legislation on bewind. 
898 See section 3.6.1.2 of the draft legislation on bewind. 
899 See sections 3.6.1.13, 3.6.1.14f, 3.6.2.4a of the draft legislation on bewind. See also 
Toelichting Meijers, p. 250. 
900 Section 3.6.2.6, see Van Zeben/DuPon/Olthof, Parlementaire Geschiedenis van het 
Nieuwe Burgerlijk Wetboek, Boek 3, pp. 562-567 and 738-739 and Reehuis/Slob, 
Parlementaire Geschiedenis van het nieuwe Burgerlijk Wetboek, Inv. Boek 3, 5 en 
6, Boek 3, p. 1326. 
901 "1. Een recht van pand of hypotheek van houders van schuldbrieven in een lening 
kan worden gevestigd, wanneer hun rechten onder een bewind als bedoeld in artikel 
3.6.2.6 zijn gesteld en zij bij de vestiging van het recht door de bewindvoerder 
worden vertegenwoordigd. 
2. Bij de uitoefening van het pand-of hypotheekrecht behoeft de bewindvoerder 
geen toestemming van de zijde van de schuldbriefhouders, voor zover de voor-
waarden van het bewind niet anders bepalen. In geval van hypotheek moeten zoda-
nige voorwaarden in de hypotheekakte worden opgenomen." 
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reference to the possibility of creating a bewind with respect to the rights 
of bondholders. 
610. It is submitted that bewind cannot be of practical use as a basis for a 
collective security arrangement. 
611. Notwithstanding the observations made by the Minister of Justice 
and the support in literature902, it remains that there is no statutory or 
caselaw authority on which to base such a bewind. Even if it were accepted 
that bewind could be used, too many question marks remain. What 
happens, for example, if lenders become party to the transaction at a later 
stage, as a result of the loan being increased903 or as a consequence of loan 
participations being traded by novation904? Can these new lenders also 
benefit from the security that has been vested in the original lenders, and, 
if they do become entitled to the same security, will they get the same 
priority905? In order to give an affirmative answer to these questions it is 
not sufficient to point to the fact that bewind is an enhanced form of 
agency. This does not explain how the same security could become vested 
in new lenders at a later point in time without the priority of the security 
being affected. 
612. On further reflection, the regulation on bewind also raises a more 
fundamental question. It seems that the only aspect of agency that is 
actually desired is that the security does not become part of the estate of 
the bewindvoerder. Apart from this, the regulation on bewind is better 
902 See generally Asser/Van der Grinten 2-1, no 220-221. See further Kortmann/ 
Verhagen/Faber/Domingus, in Principles of EuropeanTrust Law, Perrick, Conver­
teerbare obligaties, ρ 27; De Serière, in: Effecten (algemeen deel), p. 14; Rank, V & O 
1993, pp. 98-101 and Rongen, De trustee bij obligatieleningen, in het bijzonder de 
security trustee, in: Vertegenwoordiging en tussenpersoon See also Zeijlemaker, RM 
Themis 1949, pp. 339-422. However, the possibility that the concept of bewind could 
be used without a statutory basis is disputed by others: See Eisma, Buitenwettelijk 
bewind en de trustfiguur bij obligatieleningen, in: Vertrouwd met de trust. Trust 
and trust-like arrangements; Meesters, De trustee als houder van zekerheidsrechten, 
same work; Leij ten. Priva tieve lastgeving en trustachtige verhoudingen, same work. 
See also Uniken Venema, in: Eigendom ten titel van beheer naar komend recht, pp. 
157-161. 
903 See chapter III 2.2, (iv). Compare also chapters IV and V paragraphs (vi) and (v). 
904 See chapter III 2.2, (iii) Compare also chapters IV and V paragraphs (v) and (iv) 
905 See chapter III 2.2,183. Compare also chapters IV and V 351 and 509-510. 
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defined as an attempt move away from the concept of agency. On that 
basis, it could be questioned whether agency is the correct point of de-
parture for the arrangements that the legislator was trying to facilitate 
through bewind906. This is, in any case, questionable where collective 
security arrangements are concerned (see 257-264, see also 572-574). 
(d) Conditional transfer of the assets to the fiduciary 
613. Pursuant to section 3:84 paragraph 4 BW, an asset may be 
transferred to a person subject to an agreement that the transfer shall be 
conditional. The agreement may provide that the transfer shall be subject 
to a condition subsequent (ontbindende voorwaarde). In that case, title to the 
asset is transferred to the transferee on day one, but the transfer will 
automatically be reversed if the condition is fulfilled. Alternatively, the 
agreement may provide that the transfer shall be subject to a condition 
precedent (opschortende voorwaarde). Where this is done, title to the asset 
remains with the transferor, but will automatically pass to the transferee 
on fulfilment of the condition907. 
614. This raises the question whether a conditional transfer may be used 
to protect the rights of the lenders in a similar way as was discussed under 
(b), with respect to section 7:420 BW. The finance documentation would, 
in that case, have to provide for a conditional transfer of the fiduciary's 
secured claim against the borrower to a successor, which becomes 
effective if the fiduciary becomes insolvent or does not meet its obligations 
towards the lenders. The answer to this question must be negative. 
906 See Uniken Venema, Trustrecht en Bewind, Rechtsvergelijkende beschouwingen met 
betrekking tot het Anglo-Amerikaanse Trustrecht in verband met het bewind, de 
executele en andere parallelfiguren in het Nederlandse Recht; Uniken Venema/ 
Buining, Welke voorzieningen behoort de wet te bevatten betreffende fiduciaire 
rechtsverhoudingen (anders dan na dode)?, pp. 44-58, 61-62 and 69-80. See also 
Uniken Venema, WPNR 5434, (1978) pp. 285-290, where the author seems to have 
come to terms with the idea of a statutory regulation of bewind that is based on 
agency, albeit with the observation that, if this is done, the term agency should be 
interpreted as representation in the widest, most neutral sense of the word. See also 
Suijling, Inleiding tot het Burgerlijk Recht, Zakenrecht, p. 24 and Suij ling/Dubois, 
Inleiding tot het Burgerlijk Recht, Erfrecht, p. 591. 
907 See Asser/Mijnssen/De Haan 3-1, Zakenrecht, Algemeen Goederenrecht, Tjeenk 
Willink, Zwolle 1992, no. 218, 220-223. See also Kortmann, Eigendom onder voor-
waarde, in: Quod Licet. 
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615. First of all, it is not quite certain whether it is possible for a con-
ditional transfer to become effective on bankruptcy of the transferor. In 
principle, obstacles put up by the provisions of the Bankruptcy Act are 
"outmanoeuvred" as a result of the fact that all acts necessary to effect the 
transfer are performed in advance, so that no further co-operation of the 
transferor is required on fulfilment of the condition908. However, it could 
be argued that a conditional transfer to this effect violates the overriding 
bankruptcy law concept of "fixation" (fixatiebeginsel)909. This concept means 
that, as at the bankruptcy date, the assets of the bankrupt are fixed and 
cannot be removed from the bankrupt estate without the consent of the 
trustee in bankruptcy. The principle of fixation is not stated in the Bank-
ruptcy Act, but its existence has been recognised in caselaw910. There is no 
certainty as to the exact scope of the principle of fixation and to what 
extent this principle must be held to supplement the statutory provisions 
of the Bankruptcy Act. In the absence of a special provision like section 
7:420 BW in case of mandate, it might be argued that the principle of 
fixation prevents an automatic transfer of the secured claims and security 
upon bankruptcy of the fiduciary. 
616. Furthermore, a conditional transfer will not be effective with respect 
to secured claims that become owed to the fiduciary after it has been 
declared bankrupt911. Where the fiduciary has been made joint and several 
creditor or creditor of a parallel debt (see chapter III 2.3 (A) and (B)), this 
includes any joint and several or parallel claim of the fiduciary in respect 
of a loan not yet granted to the borrower at the time of bankruptcy of the 
908 Provisions that would ordinarily prevent the transfer of an asset by the bankrupt 
after bankruptcy are séchons 23 and 35 of the Bankruptcy Act Pursuant to section 
35, an asset can no longer be transferred by a bankrupt transferee if an act that is 
required for the transfer has not been performed on the date of bankruptcy The 
fulfilment of a condition under a conditional transfer is not an "act" as meant by this 
provision Hence, it does not fall within the scope of this provision Pursuant to 
section 23, a person that is declared bankrupt loses the authority to deal with his 
assets A conditional transfer is not caught by this provision, provided that the 
transferee had the authority to deal with the asset a t the time the conditional transfer 
was effected (as distinguished from "completed") 
909 See the conclusion of the Advocate General in the case of Staal Bankiers/Ambags, 
HR 25 March 1988, NJ 1989, 200 However, see also the annotahon of W M Klein to 
the same decision 
910 OAR/ABN, HR 18 December 1987, NJ 1988, 340 
911 Section 23 of the Bankruptcy Act 
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fiduciary912. If the borrower subsequently defaults, the fiduciary's bank-
ruptcy trustee may, therefore, still be able to enforce the security that has 
been given to the fiduciary for these claims and apply the proceeds 
towards the bankrupt estate. The lenders could avoid this risk by agreeing 
with the borrower that they will not be under an obligation to grant 
further loans to the borrower on bankruptcy of the fiduciary, but none of 
this is very practical. 
617. Other difficulties include fine-tuning of the documentation to 
ensure that the conditional transfer is triggered at the right point in time, 
and the need to appoint a successor fiduciary on day one that accepts the 
conditional transfer. 
Summary of issues that a statutory provision should deal with 
618. By contrast, a statutory provision whereby a collective security 
arrangement can be based on fiduciary ownership, only needs to deal wi th 
a limited number of issues in order to comply with the practical criteria 
that have been formulated in chapter II. 
619. It needs to ensure that lenders' rights with respect to the security 
and proceeds are protected (see 56-57 and 204-210 and 248). 
620. It further needs to make clear that security can be vested in a 
fiduciary without the need to make the fiduciary a creditor to the secured 
claims in its own right. This will make an end to the uncertainty as to 
whether security can be given to a person who is not the creditor of the 
secured debt, that contines to exist under Dutch law (see 218-226). 
912 On the distinction between existing claims and future claims under Dutch law, see 
Snijders/Rank-Berenschot, Goederenrecht, pp. 342-347. According to caselaw, 
claims that flow from an existing relationship will, nevertheless, be regarded as 
future claims, if the creditor's right to receive payment is contingent on performance 
of an obligation that he has towards the debtor, see Algemene Bank Nederland/ 
Visserijfonds, HR 26 March 1982, NJ 1982, 615 and WUH/Emmerig q.q., HR 30 
January 1987, NJ 1987,530. On this basis, a lender's claim pursuant to a loan that has 
not yet been granted, is catagorised as a future claim. It is submitted that the same 
applies with respect to a joint and several or a parallel claim that is obtained by the 
fiduciary in respect of such a claim. 
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621. The uncertainty that exists on this point causes problems because 
the fiduciary will generally either not be a lender at all or just one of the 
lenders (see 218). The various techniques that have been developed in 
practice to accomplish that the fiduciary becomes creditor of all secured 
claims (see chapter III 2.3(A), (B) and (C)), do not present a proper solution 
to this problem. These are legal fictions, which, although considered 
effective, do not reflect economic reality and needlessly add to the 
complexity of collective security arrangements913. In that respect, they are 
very much like the emperor's clothes. No matter how smartly they are 
designed one cannot help feeling a bit uneasy when looking at them. 
A proposal 
622. A statutory provision that resolves these issues could read as 
follows: 
"1. Een recht van pand of hypotheek dat strekt tot zekerheid van vorderingen van 
meerdere schuldeisers kan ten behoeve van deze schuldeisers worden verstrekt aan 
een fiduciair gerechtigde pand- of hypotheekhouder. 
2. De fiduciair gerechtigde pand- of hypotheekhouder is verplicht alle gelden die hij 
uit hoofde van het aan hem verstrekte pand-of hypotheekrecht ontvangt afgezon-
derd te houden van zijn eigen vermogen door deze te doen storten op een afzonder-
lijke kwalitei tsrekening, totda t deze worden afgedragen aan de schuldeisers in wier 
belang het pand- of hypotheekrecht is verstrekt. 
3. Schuldeisers ten behoeve van wie een pand- of hypotheekrecht is verstrekt met 
toepassing van het in leden 1 en 2 bepaalde zijn, met uitsluiting van alle persoon-
lijke schuldeisers van de fiduciair gerechtigde pand- of hypotheekhouder, gerech-
tigd tot de opbrengst van dit pand- of hypotheekrecht. Onder opbrengst zijn mede 
begrepen vergoedingen als bedoeld in artikel 229 van Boek 3. 
4. Ingeval van faillissement van de fiduciair gerechtigde pand- of hypotheekhouder 
is de curator verplicht onverwijld medewerking te verlenen aan de overdracht van 
het pand- of hypotheekrecht aan een rechtsopvolger. Bij de aanstelling van de fidu-
ciair gerechtigde pand- of hypotheekhouder kan worden bepaald dat deze diens 
rechten ook over dient te dragen in andere nader aangeduide gevallen. 
913 Consequently, these techniques continue to confuse both financiers and borrowers. 
This has recently prompted the Dutch bankers association to issue an explanatory 
circular letter to its members on this subject (LC 2275, 7 March 2002). 
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5. Voor de toepassing van lid 4 worden met faillissement gelijkgesteld, surséance 
van betaling of het van kracht worden van een noodregeling als bedoeld in de Wet 
toezicht kredietwezen." 
623. The notion of fiduciary ownership introduced by this provision 
shows a resemblance to the fiduziarische Treuhand, as developed by the 
German courts. It enables borrowers and financiers to make collective 
security arrangements, which comply with the practical demands that 
have been discussed in chapter II. The provision could be inserted at the 
end of title 9:1 of Book 3 of the Dutch Civil Code (rights of pledge and 
mortgage, general provisions) and hence fill the gap that was left by the, 
never introduced, section 3.9.1.5a, which dealt with the providing of 
security to debenture holders. 
914 "1. A right of pledge or mortgage, which is intended to secure debt owed to a 
number of creditors, can be vested in a fiduciary pledgee or mortgagee for the 
benefit of these creditors 
2. The fiduciary pledgee or mortgagee must keep all monies that he receives in 
relation to the right of pledge or mortgage granted to him, separate from his private 
estate by ensuring that these are deposited in a separate nominee account, until they 
are distributed amongst the creditors for whose benefit the pledge or mortgage has 
been granted. 
3 Creditors for whose benefit a right of pledge or mortgage has been granted, in 
accordance with paragraphs 1 and 2, are entitled to the proceeds of this right of 
pledge or mortgage, to the exclusion of all private creditors of the fiduciary pledgee 
or mortgagee. For the purpose of this provision, the term proceeds shall include any 
claims for compensation within the meaning of section 229 of Book 3 
4. If the fiduciary pledgee or mortgagee is declared bankrupt, the bankruptcy trustee 
must co-operate without delay to effect the transfer of the right of pledge or mort-
gage to a successor On the appointment of the fiduciary pledgee or mortgagee it 
may be provided that he will also be under an obligation to transfer his rights on the 
occurrence of other defined events. 
5. For the purpose of paragraph 4, the term bankruptcy shall include a moratonum 
or an event in which the emergency regulations of the Credit Supervision Act 
become applicable." 
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SAMENVATTING 
Collectieve zekerheidsarrangementen 
Een rechtsvergelijkende studie van Nederlands, Engels en Duits recht 
Het onderwerp en doel van dit boek 
Dit boek behandelt de manieren waarop collectieve zekerheidsarrange-
menten kunnen worden getroffen naar het recht van drie rechtssystemen: 
Nederlands, Engels en Duits recht. 
De term "collectief zekerheidsarrangement" wordt in dit werk gebruikt om 
een arrangement te beschrijven, waarbij zekerheden worden gehouden in 
het gemeenschappelijke belang van meerdere kredietgevers. Collectieve 
zekerheidsarrangementen worden sinds lange tijd toegepast bij krediet-
verlening aan ondernemingen. De huidige financieringspraktijk toont een 
grote verscheidenheid van verzekerde financieringstransacties, waarbij 
kredietgevers delen in zekerheden binnen het kader van een collectief 
zekerheidsarrangement. Voorbeelden hiervan zijn verzekerde obligatieuit-
giften, securitisations van een groot aantal verschillende activa, re-
packagings van schuldpapieren en verschillende soorten verzekerde syn-
dicaatleningen en clubleningen. 
Het doel van dit boek is tweeledig. Het beoogt allereerst een systematisch 
inzicht te geven in de complicaties die het recht opwerpt bij collectieve 
zekerheidsarrangementen en manieren te bespreken waarop deze pro-
blemen kunnen worden opgelost. Naar ik hoop zal dit werk hierdoor van 
praktisch nut zijn voor diegenen die deze arrangementen willen bestu-
deren of hierover dienen te adviseren. Voorts wordt getracht de verwor-
ven inzichten aan te wenden om te komen tot een voorstel voor een wets-
bepaling die deze arrangementen onder Nederlands recht vergemak-
kelijkt. 
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Economische beweegredenen tot het treffen van een collectief zekerheidsarrange-
ment 
Het gebruik van collectieve zekerheidsarrangementen wordt ingegeven 
door vier belangrijke factoren: de behoefte van kredietnemers aan sub-
stantiëler krediet gedurende langere perioden tegen de laagst mogelijke 
kosten, risicobeperking en efficiëntie. Deze factoren hebben geleid tot de 
ontwikkeling van f inancieringstransacties, waarbij groepen kredietgevers 
betrokken zijn. Zij verklaren ook waarom kredietgevers zekerheid verlan-
gen, waarom kredietnemers zekerheid geven, en waarom dit zo vaak 
word t gedaan binnen het kader van een collectief zekerheidsarrangement. 
Een collectief zekerheidsarrangement dient de belangen van alle betrok-
ken partijen. Het spaart tijd en een aanzienlijke hoeveelheid papierwerk 
indien zekerheden worden uitonderhandeld, verkregen en beheerd in het 
gezamenlijke belang van alle kredietgevers, in plaats van door iedere in-
dividuele kredietgever afzonderlijk. Het spaart ook kosten die anders nor-
maal gesproken voor rekening van de kredietnemer zouden zijn geweest. 
Indien nodig kunnen de zekerheden gezamenlijk worden uitgewonnen, 
en er kan een regeling worden getroffen om ervoor te zorgen dat de op-
brengst van de zekerheden op ordentelijke wijze wordt verdeeld. Kosten 
van uitwinning die niet kunnen worden verhaald op de kredietnemer, 
kunnen door de verzekerde kredietgevers gezamenlijk worden gedragen. 
Voorts kan door een collectief zekerheidsarrangement in een mechanisme 
worden voorzien, waardoor uitwinning van de zekerheden onder controle 
wordt gehouden, zodat kan worden voorkomen dat individuele krediet-
gevers de stekker uit het bedrijf van een kredietnemer trekken door hun 
zekerheden uit te winnen, waarmee zij de belangen van zowel de krediet-
nemer als diens andere kredietgevers schaden. Dit kan van cruciaal belang 
zijn voor een kredietnemer in financiële moeilijkheden. 
Om deze redenen vormen collectieve zekerheidsarrangementen een on-
misbaar bestanddeel van een groot aantal binnenlandse en internationale 
f inancierings transacties. 
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De juridische complexiteit van collectieve zekerheidsarrangementen 
Vanuit deze optiek bezien, wekt het wellicht verbazing dat partijen die 
deze arrangementen wensen te treffen in zoveel jurisdicties worden ge-
confronteerd met zo een grote hoeveelheid juridische voetangels. 
Vanuit juridisch perspectief zijn er drie belangrijke factoren, die het treffen 
van een collectief zekerheidsarrangement ingewikkeld maken. 
De eerste bron van moeilijkheid is gelegen in de aard van zekerheids-
rechten. Zekerheidsrechten verschaffen de verzekerde crediteur voorrang 
van verhaal op de aan de zekerheid onderworpen goederen en geven hem 
het recht om de opbrengst van deze goederen aan te wenden voor de beta-
ling van de verzekerde vordering. In veel gevallen is het de verzekerde 
crediteur toegestaan om de goederen onmiddellijk te verkopen, indien de 
debiteur niet aan diens verplichtingen voldoet. Zekerheidsrechten ver-
schaffen de verzekerde crediteur zodoende een bevoorrechte positie die 
de rechten van derden raakt, en waarvan de verzekerde crediteur ge-
woonlijk gebruik kan maken zonder dat hij zijn vordering vooraf door de 
rechter hoeft te laten toetsen. Het wordt daarom nodig gevonden om een 
systeem van dwingendrechtelijke regels te hebben, teneinde de rechtsorde 
te bewaren en adequate bescherming van de rechten van derden en de 
debiteur te waarborgen waar dit gerechtvaardigd wordt geacht. De ge-
bruikelijke middelen om dit te bereiken zijn onder meer: vormvereisten 
met betrekking tot de manier waarop zekerheidsrechten dienen te worden 
gedocumenteerd (b.v. opneming in een notariële akte), registratievoor-
schriften, en beperkingen en specificatievereisten met betrekking tot de 
verzekerde vordering, de goederen waarop zekerheid wordt gevestigd en 
de identiteit van de verzekerde crediteur. Aan deze vereisten kan vaak 
moeilijk worden voldaan in geval van verzekerde financieringstransacties, 
zoals grote gesyndiceerde leningen en obligatieleningen, waarbij krediet-
gevers talrijk en mogelijk anoniem zijn en de identiteit van de krediet-
gevers vaak meerdere malen wijzigt gedurende de looptijd van de lening. 
Gezien de veelheid aan andere rechten die kunnen worden geraakt door 
zekerheidsrechten, is het voorts onvermijdelijk dat regels met betrekking 
tot zekerheidsrechten minder eenvoudig zijn dan, bijvoorbeeld, regels met 
betrekking tot overeenkomsten. Daarnaast, hebben verschillende rechts-
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politieke inzichten en de complexiteit van het onderwerp geleid tot onder-
ling zeer afwijkende regimes in verschillende jurisdicties. De meeste juris-
dicties zullen in de regel het recht toepassen van de jurisdictie waar de 
goederen zijn gelegen (lex rei sitae) om te bepalen of een rechtsgeldig 
zekerheidsrecht is gevestigd op de goederen, ongeacht een door partijen 
gedane rechtskeuze. Waar een transactie meebrengt dat zekerheid moet 
worden gevestigd op goederen in meer dan één jurisdictie, vormt het feit 
dat een collectief zekerheidsarrangement moet worden ingepast in het 
rechtssysteem van ieder van deze jurisdicties dientengevolge een aanvul-
lende complicerende factor. 
Een derde complicerende factor houdt verband met het feit dat partijen 
het beheer van de zekerheden doorgaans in handen zullen willen geven 
van één persoon, teneinde het collectieve zekerheidsarrangement efficiënt 
te laten functioneren. 
De bevoegdheid van de persoon die is gekozen om de zekerheden te behe-
ren kan in beginsel worden gebaseerd op vertegenwoordiging of eigen-
dom. Een systematische analyse van rechtsregels van het goederen- en 
zekerheidsrecht onder ieder van de besproken jurisdicties toont echter aan 
dat vertegenwoordiging niet goed kan dienen als basis voor een collectief 
zekerheidsarrangement. De kern van het probleem is dat bij een arrange-
ment gebaseerd op vertegenwoordiging, de zekerheden worden verstrekt 
aan de kredietgevers zelf. Dit brengt niet alleen met zich mee dat de 
kredietgevers die gerechtigd dienen te worden tot de zekerheden mogelijk 
bij name zullen moeten worden genoemd of geregistreerd, maar ook dat 
de zekerheden zullen moeten worden overgedragen of, mogelijk, zelfs 
opnieuw zullen moeten worden gevestigd steeds wanneer een krediet-
gever zijn lening overdraagt. Nieuwe leningen die verstrekt worden door 
nieuwe kredietgevers kunnen niet door de bestaande zekerheiden worden 
gedekt. Voorts kunnen er gevallen zijn waarin de bevoegdheid van de 
vertegenwoordiger om namens de kredietgevers op te treden wordt be-
twist. Om deze redenen is een collectief zekerheidsarrangement gebaseerd 
op vertegenwoordiging niet goed uitvoerbaar en inefficiënt. In de praktijk 
zullen de additionele kosten die worden gemaakt in verband met de 
overdracht of het opnieuw vestigen van zekerheden worden gedragen 
door de kredietnemer. Het is daarom noch in het belang van de krediet-
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gevers, noch in het belang van de kredietnemer om een collectief zeker-
heidsarrangement op deze manier vorm te geven. 
Het is dan ook niet verrassend dat de praktijk er de voorkeur aan geeft om 
gebruik te maken van een arrangement, waarbij de zekerheden worden 
verstrekt aan een trustee of fiduciair gerechtigde. De tendens tot gebruik-
making van dit type arrangement is duidelijk zichtbaar in ieder van de 
drie jurisdicties die in dit werk worden behandeld. Ongelukkigerwijs, 
stuit dit type arrangement op substantiële problemen in jurisdicties die 
geen trust-concept erkennen, op grond waarvan het belang van de begun-
stigde kredietgevers bij de zekerheden naar behoren wordt beschermd. 
Het gevolg hiervan is dat kredietgevers het risico lopen hun rechten met 
betrekking tot de zekerheden en de opbrengst van de zekerheden te ver-
liezen aan de persoonlijke crediteuren van degene die de zekerheden 
houdt, indien deze persoon insolvent geraakt. 
De praktische vereisten waaraan een collectief zekerheidsarrangement moet 
voldoen 
In dit werk worden de moeilijkheden die het recht opwerpt bij collectieve 
zekerheidsarrangementen op systematische wijze onderzocht door te 
kijken naar de praktische vereisten waaraan een collectief zekerheids-
arrangement zou moeten voldoen. 
Beargumenteerd wordt dat de volgende zeven criteria dienen te worden 
vervuld, wil een collectief zekerheidsarrangement effectief zijn. (A) Het 
moet mogelijk zijn om zekerheid te verschaffen zonder dat de individuele 
kredietgevers aan wie de zekerheid ten goede moet komen bij naam 
hoeven te worden genoemd of geregistreerd. (B) Het moet mogelijk zijn 
om de bevoegdheid tot beheer en uitwinning van de zekerheden uit te 
besteden aan een persoon, onder voorwaarden die vooraf zijn overeen-
gekomen. (C) De rechten van kredietgevers met betrekking tot de zeker-
heden en de opbrengst van de zekerheden, dienen op behoorlijke wijze te 
worden beschermd. (D) De rechten van kredietgevers met betrekking tot 
de zekerheden moeten gemakkelijk kunnen worden overgedragen. (E) Het 
moet mogelijk zijn dat nieuwe leningen door dezelfde zekerheden worden 
gedekt, ook indien deze worden verstrekt door nieuwe kredietgevers. (F) 
De persoon aan wie het beheer van de zekerheden is opgedragen moet 
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kunnen worden vervangen, zonder dat de zekerheden hierdoor worden 
aangetast en (G) Het arrangement dient zo eenvoudig mogelijk te zijn. 
Regels met betrekking tot collectieve zekerheidsarrangementen in Nederland; het 
Nederlandse dilemma 
Terwijl de praktijk er bij voortduring duidelijk de voorkeur aan geeft om 
de juridische complicaties van collectieve zekerheidsarrangementen op te 
lossen door gebruik te maken van een trust of vorm van fiduciaire eigen-
dom, volhardt de Nederlandse wetgever erin zich in de tegenovergestelde 
richting te bewegen. Illustratief is het - licht provocerende - commentaar 
van E.M. Meijers, de hoofdontwerper van het nieuwe Burgerlijk Wetboek. 
In een artikel over het onderwerp trustees915 schreef hij: 
"Mijn overtuiging is dan deze: het Engelsche zakenrecht is én in zijn constructies én 
ook in vele zijner regelingen, eenige eeuwen bij die van het Europeesche vasteland 
ten achter. Het is een opeenhoping van verouderde, thans onbruikbaar geworden 
begrippen, en dwaze fie ties, waarover eenmaal niemand zich meer verbazen zal dan 
de Engelschman zelf zodra hij ze afgeschaft zal hebben. [...] De Engelsche opvatting, 
dat hij, die het goed voor een ander beheert en daarover beschikken kan, de eigen-
lijke gerechtigde is, staat ongetwijfeld achter bij de onze, volgens welke degene voor 
wie beheerd wordt, de uitsluitende eigenaar van het goed is. [...] Veel eenvoudiger 
wordt de rechtspositie van den trustee dan ook geschetst, wanneer men zegt dat hij 
een vertegenwoordiger van den eigenaar is." 
Dit gezichtspunt, alsmede de gedachte dat dergelijke constructies zouden 
kunnen leiden tot een valse schijn van kredietwaardigheid en de algemene 
angst dat de introductie van een Anglo-Amerikaans concept als de trust 
in het Nederlandse rechtssysteem onvoorziene en ongewenste gevolgen 
zou kunnen hebben, heeft de Nederlandse wetgever er toe doen besluiten 
om een trust-concept af te wijzen. In plaats daarvan, heeft hij getracht om 
aan de behoefte van partijen die arrangementen wensen te treffen, waarbij 
goederen worden gehouden ten behoeve van een aantal personen, tege-
moet te komen door het Nederlandse concept van vertegenwoordiging te 
versterken. Bij de voorbereiding van het nieuwe Burgerlijk Wetboek heeft 
men daarom een poging gedaan om de rechtspositie van een trustee voor 
obligatiehouders, waaronder begrepen het nemen van zekerheden door 
deze persoon ten behoeve van de obligatiehouders, te regelen door middel 
915 Zie 30. 
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van bewind, een concept gebaseerd op vertegenwoordiging. Teneinde 
partijen die einders geneigd zouden zijn gebruik te maken van fiduciaire 
eigendom in de juiste richting te bewegen, werd in artikel 3:84 lid 3 van 
het nieuwe Burgerlijk Wetboek een bepaling opgenomen die dit soort con-
structies verbiedt. Deze bepaling maakte een einde aan het concept van 
eigendom tot zekerheid zoals dit zich in de Nederlandse rechtspraak had 
ontwikkeld, en aan de idee dat het mogelijk zou moeten zijn om een vorm 
van fiduciaire eigendom ten titel van beheer te creëren, waarbij de in fidu-
ciaire eigendom gehouden goederen een afgescheiden vermogen zouden 
vormen en aldus niet vatbaar zouden zijn voor verhaal door de per-
soonlijke crediteuren van de fiduciair gerechtigde. 
De wetgeving op het punt van bewind is nooit geïntroduceerd. Pogingen 
om heldere regels te stellen met betrekking tot het instellen van een be-
wind en de implicaties van bewind, in het bijzonder in relatie tot de rech-
ten van derden, resulteerden uiteindelijk in een gecompliceerd en hevig 
bekritiseerd stuk wetgeving. De invoering van de bepalingen over bewind 
werd daarom losgekoppeld van de invoering van boeken 3,5 en 6 van het 
nieuwe Burgerlijk Wetboek in 1992 en vond uiteindelijk niet plaats. 
Als gevolg hiervan biedt het Nederlands recht thans geen behoorlijk juri-
disch kader voor collectieve zekerheidsarrangementen. Kredietgevers die 
een collectief zekerheidsarrangement wensen aan te gaan worden dienten-
gevolge blootgesteld aan risico's die zij niet zouden moeten hoeven te dra-
gen, in het bijzonder het insolventierisico van degene aan wie de zeker-
heden worden verstrekt. Daarnaast veroorzaakt de opvatting dat zeker-
heden niet kunnen worden verstrekt aan een persoon, die niet de verze-
kerde crediteur is, complicaties. Deze opvatting levert een problemen op, 
omdat een trustee of fiduciair gerechtigde onder een collectief zekerheids-
arrangement normaal gesproken ofwel slechts één van de kredietgevers 
is, of helemaal geen kredietgever. Voorzieningen die nodig zijn om deze 
risico's te minimaliseren maken een collectief zekerheidsarrangement 
onnodig complex. In sommige gevallen is het treffen van dergelijke voor-
zieningen niet goed mogelijk. 
Het is, met het oog op het belang van collectieve zekerheidsarrangemen-
ten voor de Nederlandse en internationale financieringspraktijk en gezien 
het feit dat deze arrangementen het belang van alle betrokken partijen 
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dienen, hoogst onwenselijk dat Nederlands recht hindernissen blijft op-
werpen voor partijen die deze arrangementen wensen te treffen. 
Voorgesteld wordt daarom dat deze tekortkoming wordt verholpen door 
een wettelijke bepaling in het Burgerlijk Wetboek op te nemen, die het 
aangaan van collectieve zekerheidsarrangementen onder Nederlands 
recht vergemakkelijkt. Betoogd wordt dat zo een bepaling tamelijk een-
voudig kan zijn. 
Beargumenteerd wordt echter ook dat een passende oplossing alleen kan 
worden gevonden, indien de Nederlandse wetgever bereid is om te erken-
nen dat zekerheden en opbrengst onder een collectief zekerheidsarrange-
ment een afzonderlijk vermogen kunnen vormen. 
Drie overwegingen zijn hierbij van belang. Ten eerste is het belangrijk op 
te merken dat Meijers' argument dat "de rechtspositie van degene, die een 
goed voor een ander beheert en daarover beschikken kan, veel eenvoudi-
ger kan worden geschetst, wanneer men zegt dat hij een vertegenwoordi-
ger van de eigenaar is" niet opgaat waar het collectieve zekerheids-
arrangementen betreft. In plaats daarvan toont een systematische analyse 
van de complicaties die optreden bij collectieve zekerheidsarrangementen 
aan dat een collectief zekerheidsarrangement alleen op efficiënte wijze kan 
worden gestructureerd, wanneer de zekerheden worden verstrekt aan een 
fiduciair gerechtigde. 
Nu deze conclusie is getrokken, moet worden overwogen in welke mate 
het recht het belang van de begunstigde kredietgevers met betrekking tot 
de zekerheden zou moeten beschermen. Op dit punt wordt betoogd dat 
het gerechtvaardigd belang van deze partijen meebrengt dat zij in ieder 
geval niet zouden moeten zijn blootgesteld aan het insolventierisico van 
de fiduciair gerechtigde, die is gekozen om de zekerheden te beheren. 
Het derde punt van belang is dat er geen andere passende manier is om 
eenzelfde bescherming te bewerkstelligen onder Nederlands recht, waar 
het collectieve zekerheidsarrangementen betreft. 
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Codificatie van regels voor collectieve zekerheidsarrangementen in het Burgerlijk 
Wetboek: een voorstel 
Een wettelijke bepaling die op de bovengenoemde punten een oplossing 
biedt zou als volgt kunnen luiden: 
"1 Een recht van pand of hypotheek dat strekt tot zekerheid van vorderingen van 
meerdere schuldeisers kan ten behoeve van deze schuldeisers worden verstrekt aan 
een fiduciair gerechtigde pand- of hypotheekhouder 
2 De fiduciair gerechtigde pand- of hypotheekhouder is verplicht alle gelden die hij 
uit hoofde van het aan hem verstrekte pand- of hypotheekrecht ontvangt afgezon-
derd te houden van zijn eigen vermogen door deze te doen storten op een afzonder-
lijke kwaliteitsrekemng, totdat deze worden afgedragen aan de schuldeisers in wier 
belang het pand- of hypotheekrecht is verstrekt 
3 Schuldeisers ten behoeve van wie een pand- of hypotheekrecht is verstrekt met 
toepassing van het in leden 1 en 2 bepaalde zijn, met uitsluiting van alle persoon-
lijke schuldeisers van de fiduciair gerechtigde pand- of hypotheekhouder, gerech-
tigd tot de opbrengst van dit pand- of hypotheekrecht Onder opbrengst zijn mede 
begrepen vergoedingen als bedoeld in artikel 229 van Boek 3 
4 Ingeval van faillissement van de fiduciair gerechtigde pand- of hypotheekhouder 
is de curator verplicht onverwijld medewerking te verlenen aan de overdracht van 
het pand- of hypotheekrecht aan een rechtsopvolger Bij de aanstelling van de fidu-
ciair gerechtigde pand- of hypotheekhouder kan worden bepaald dat deze diens 
rechten ook over dient te dragen in andere nader aangeduide gevallen 
5 Voor de toepassing van lid 4 worden met faillissement gelijkgesteld, surséance 
van betaling of het van kracht worden van een noodregelmg als bedoeld in de Wet 
toezicht kredietwezen " 
Het concept van fiduciaire eigendom dat door deze bepaling wordt geïn-
troduceerd vertoont gelijkenis met defiduziarische treuhand als ontwikkeld 
in de Duitse rechtspraak. De bepaling zou worden kunnen worden inge-
voegd in titel 9:1 van Boek 3 van het Burgerlijk Wetboek (rechten van 
pand en hypotheek). 
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SUMMARY 
Collective security arrangements 
A comparative study of Dutch, English and German law 
The subject and purpose of this book 
This book contemplates the ways in which collective security arrange-
ments may be made under the laws of three jurisdictions: Dutch, English 
and German law. 
The term "collective security arrangement" is used in this work to describe 
an arrangement whereby security is held for the common benefit of a 
number of lenders. Collective security arrangements have been applied in 
corporate finance for a long time. Today's finance practice shows a large 
variety of secured finance transactions, whereby security may be shared 
amongst lenders under a collective security arrangement. These include 
secured bond issues, securitisations of many different kinds of assets, 
repackagings of debt securities, as well as various kinds of secured syn-
dicated loans and club loans. 
The purpose of this book is twofold. Its first objective is to provide a 
systematic insight into the legal complications that arise in the context of 
collective security arrangements and to discuss ways in which these may 
be dealt with. In doing so, I hope that this work will be of practical use to 
those who wish to study or are requested to advise on these arrangements. 
Its further aim is to use the insights gained towards a suggestion for a set 
of statutory provisions that facilitate these arrangements under Dutch law. 
The economic rationale behind collective security arrangements 
The use of collective security arrangements is driven by four main factors: 
Borrowers' demand for more substantial credit over longer periods of time 
at the lowest possible cost, risk-limitation and efficiency. These factors 
have led to the development of finance transactions involving groups of 
lenders. They also explain why lenders want and borrowers give security 
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and why this is often done under the umbrella of a collective security 
arrangement. 
Collective security arrangements serve the interests of all parties involved. 
It saves time and a lot of paperwork if security is negotiated, obtained and 
monitored for the common benefit of all lenders instead of by each lender 
individually. It also saves costs, which would otherwise usually be for the 
account of the borrower. If need be, there can be common enforcement of 
the security and provisions can be made to ensure an orderly distribution 
of the proceeds. Any costs of enforcement that cannot be recovered from 
the borrower can be shared between the secured lenders. In addition, a 
collective security arrangement can provide a mechanism through which 
enforcement can be controlled, so that individual lenders can be stopped 
from pulling the plug on a borrower by enforcing their security, thereby 
damaging the interests of the borrow and its creditors. This can be crucial 
for a borrower in distress. 
For these reasons, collective security arrangements are a key component 
of a large number of domestic and international finance transactions. 
The legal complexity of collective security arrangements 
It may therefore be considered surprising that parties who wish to make 
these arrangements are confronted with such a multitude of legal pitfalls 
in so many jurisdictions. 
From a legal point of view, it seems that there are three main factors that 
complicate the making of a collective security arrangement. 
The first source of complication lies in the nature of security interests. 
Security interests confer a priority right of recourse to the secured creditor 
in respect of the security assets, enabling the secured creditor to apply the 
proceeds of these assets towards the discharge of the secured debt. Often, 
they allow the secured creditor to sell the assets immediately on default 
of the debtor. Accordingly, security interests provide the secured creditor 
with a preference that does not only affect the borrower, but also the 
rights of third parties and which can usually be invoked by the secured 
creditor without the need to have his claim assessed by a court. 
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It is therefore felt that a set of mandatory rules is required to preserve an 
orderly system and ensure proper protection of the rights of third parties 
and the debtor, where this is considered just. Conventional tools to 
achieve this include: formal requirements as to how security interests 
must be documented (e.g. notarisation) and registration provisions. They 
could further include restrictions and specification requirements relating 
to the debt that may be secured, the assets over which security may be 
created and the identity of the secured creditor. These requirements are 
often difficult to comply with in the context of secured finance trans-
actions such as large syndicated loans and bond loans, where the lenders 
may be numerous and anonymous and the identity of the lenders may 
change more than once during the life of the loan. 
Considering the variety of other interests that could be affected by 
security interests, it is also unavoidable that rules regarding security 
interests are less simple than, for example, those applicable to contracts. 
On top of this, different policies and the complexity of the subject have led 
to very different regimes in different jurisdictions. Most jurisdictions will 
generally apply the laws of the jurisdiction where the assets are situate (lex 
rei sitae) to determine whether a valid security interest has been created in 
the assets, regardless of any choice of law made by the parties. Thus, 
where the transaction involves taking security over assets in more than 
one jurisdiction, having to fit a collective security arrangement into the 
framework of each of these jurisdictions presents an additional com-
plication. 
The third source of difficulty relates to the fact that parties will normally 
wish to put one person in charge of the security in order for the collective 
security arrangement to function efficiently. 
In principle, the authority of the person chosen to manage the security can 
be based on agency or ownership. However, systematic analysis of the 
property and security laws and the concept of agency under each of the 
jurisdictions discussed shows that agency cannot serve as a proper basis 
for a collective security arrangement. The heart of the problem is that, in 
the case of an agency type of arrangement, title to the security is vested in 
the lenders themselves. Consequently, individual lenders that are to 
become entitled to the security may need to be named or registered and 
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the security will need to be transferred or, possibly, even re-created each 
time a lender transfers its loan. It will not be possible for security to cover 
further loans granted by new lenders. Furthermore, there can be cases 
where the authority of the agent to act on behalf of the lenders may be 
questioned. For these reasons, a collective security arrangement based on 
agency is impractical and inefficient. 
It is therefore unsurprising that practice prefers to use an arrangement 
whereby title to the security is vested in a trustee or fiduciary. The 
tendency towards using this type of arrangement is evident in each of the 
three jurisdictions discussed in this work. Unfortunately, this type of 
arrangement meets with considerable difficulties in jurisdictions that do 
not recognise a trust concept on the basis of which the exclusive right of 
the beneficiary lenders with respect to the security is duly recognised. As 
a consequence of this, lenders risk losing their rights with respect to the 
security and the proceeds of the security to the private creditors of the 
person holding the security if that person becomes insolvent. 
The practical requirements that a collective security arrangement should meet 
In this work, the legal complications that arise in the context of collective 
security arrangements and possible solutions for these problems are 
examined systematically by looking at the practical requirements that a 
collective security arrangement should meet. 
It is submitted that the following seven criteria should be fulfilled in order 
for a collective security arrangement to be effective. (A) It should be 
possible to create security without having to name or register the indivi-
dual lenders that are to benefit from the security. (B) It should be possible 
to put one person in charge of monitoring and enforcing the security, 
subject to terms that are agreed in advance. (C) Lenders' rights in respect 
of the security and proceeds of the security must be properly protected. 
(D) Lenders' rights in respect of the security must be easily transferable. 
(E) Security should be capable of covering new loans, even if they are 
made by new lenders. (F) It should be possible to replace the person in 
charge of the security without affecting the security and, (G) the arrange-
ment should be as simple and straightforward as possible. 
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Rules on collective security arrangements in the Netherlands; the Dutch dilemma 
Whilst practice shows a clear and continuous preference to deal with the 
legal complications of collective security arrangements through the use of 
a trust or some form of fiduciary ownership, the Dutch legislator has 
persistently moved in the opposite direction. A good illustration is the 
- slightly provocative - comment made by E.M. Meijers, the principal 
drafter of the new Dutch Civil Code. In an article on the subject of 
trustees916 he wrote: 
"My conviction is as follows: The English law of property is, both in its construction 
and in respect of many of its rules of law, lagging a couple of centuries behind that 
of the continent. It is an accumulation of archaic, obsolete concepts and silly fictions 
that will astound no one more than the Englishman himself as soon as he shall have 
abolished them. [...] The English notion that he who manages property for the 
benefit of another and has the right to dispose of that property qualifies as the legal 
owner is without a doubt inferior to our view that the person for whose benefit the 
property is being administered is the exclusive owner of that property. [...] It is 
much more straight-forward to characterise the legal position of the trustee as that 
of an agent of the owner." 
This view, coupled with false wealth objections and the general fear that 
introducing an Anglo-American concept like the trust into the Dutch civil 
law system could lead to unforeseen and unwanted results, has led the 
Dutch legislator to reject a trust concept. Instead, the approach has been 
to try to enhance the Dutch law concept of agency (vertegenwoordiging) to 
suit the needs of parties wishing to make arrangements whereby assets are 
held for the common benefit of a number of persons. 
On the preparation of the new Dutch Civil Code an attempt was therefore 
made to regulate the position of a bondholder trustee, including the 
taking of security by this person for the benefit of the bondholders, 
through bewind, a concept based on agency. To point parties, who might 
otherwise be inclined to use fiduciary ownership in the right direction, a 
provision was included in section 3:84 paragraph 3 of the new Dutch Civil 
Code that prohibits these kinds of constructions. This provision brought 
an end to the concept of fiduciary ownership for security purposes (fidu-
ciaire eigendom tot zekerheid) that had been developed by the Dutch courts, 
916 See 30. 
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and to the notion that it should be possible to create a form of fiduciary 
ownership for management purposes {fiduciaire eigendom ten titel van be-
heer), whereby the assets held by the fiduciary would be protected from 
the fiduciary's private creditors through the creation of a separate fund. 
The legislation on bewind never reached its final form. Attempts to provide 
clear rules on the creation of a bewind and its implications, particularly in 
relation to rights of third parties, eventually resulted in a complicated and 
heavily criticised piece of legislation. The enactment of the provisions on 
bewind was postponed on the implementation of books 3, 5 and 6 of the 
new Dutch Civil Code in 1992 and finally aborted. 
As a result, Dutch law currently does not provide an adequate legal 
framework for collective security arrangements. Consequently, lenders 
that wish to enter into a collective security arrangement are exposed to 
risks that ought not to be imposed on them, in particular the insolvency 
risk of the person that is chosen to manage the security. Additional 
complications result from the Dutch law notion that security cannot be 
given to a person who is not the creditor of the secured debt. This poses 
a problem because a trustee or fiduciary under a collective security 
arrangement will usually either be just one of the lenders, or not a lender 
at all. Provisions that are required to minimise these risks make a 
collective security arrangement needlessly complex. In some instances, 
such provisions may not be feasible. 
Considering the significance of collective security arrangements in Dutch 
and international finance practice and the ways in which these arrange-
ments can serve the interests of all parties involved, it is highly un-
desirable that Dutch law continues to get in the way of parties who wish 
to make these arrangements. 
It is therefore proposed that this deficiency is remedied by including a 
statutory provision in the Dutch Civil Code that facilitates the making of 
collective security arrangements under Dutch law. It is submitted that 
such a provision can be relatively straightforward. 
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It is also submitted, however, that a suitable solution can only be found 
if the Dutch legislator is prepared to recognise that security and proceeds 
under a collective security arrangement can be held as a separate fund. 
Three considerations are relevant here. 
Firstly, it is important to note that Meijers' argument that "it is much more 
straight-forward to regard a person who manages property for the benefit 
of another person as agent of the beneficiary than as owner of the 
property" does not hold true where collective security arrangements are 
concerned. Instead, the systematic analysis of the difficulties that arise in 
the context of collective security arrangements made in this study shows 
that these arrangements can only be organised efficiently if title to the 
security is vested in a fiduciary. 
Having drawn this conclusion, it must be considered to what extent the 
law should protect the interests of the beneficiary lenders with respect to 
the security. On this point, it is argued that the justified interest of these 
parties entails that they should, in any case, not be exposed to the 
insolvency risk of the fiduciary who has been chosen to manage the 
security. 
The third point to consider is that there is no other proper way of 
achieving the same protection under Dutch law where collective security 
arrangements are concerned. This is further substantiated in the final 
chapter of this book. 
Codification of rules on collective security arrangements in the Dutch Civil Code: 
a proposal 
A statutory provision that resolves these issues could read as follows: 
"1. A right of pledge or mortgage, which is intended to secure debt owed to a 
number of creditors, can be vested in a fiduciary pledgee or mortgagee for the 
benefit of these creditors. 
2. The fiduciary pledgee or mortgagee must keep all monies that he receives in 
relation to the right of pledge or mortgage granted to him, separate from his private 
estate by ensuring that these are deposited in a separate nominee account, until they 
are distributed amongst the creditors for whose benefit the pledge or mortgage has 
been granted. 
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3. Creditors for whose benefit a right of pledge or mortgage has been granted, in 
accordance with paragraphs 1 and 2, are entitled to the proceeds of this right of 
pledge or mortgage, to the exclusion of all private creditors of the fiduciary pledgee 
or mortgagee. For the purpose of this provision, the term proceeds shall include any 
claims for compensation within the meaning of section 229 of Book 3. 
4. If the fiduciary pledgee or mortgagee is declared bankrupt, the bankruptcy trustee 
must co-operate without delay to effect the transfer of the right of pledge or mort-
gage to a successor. On the appointment of the fiduciary pledgee or mortgagee it 
may be provided that he will also be under an obligation to transfer his rights on the 
occurrence of other defined events. 
5. For the purpose of paragraph 4, the term bankruptcy shall include a moratorium 
or an event in which the emergency regulations of the Credit Supervision Act 
become applicable." 
The notion of fiduciary ownership introduced by this provision shows a 
resemblance to the fiduziarische Treuhand, as developed by the German 
courts. The provision could be inserted in title 9:1 of Book 3 of the Dutch 
Civil Code (rights of pledge and mortgage, general provisions). 
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Sicherheitenpools 
Eine rechtsvergleichende Studie des niederländischen, englischen und 
deutschen Rechts 
Gegenstand und Zielsetzung dieses Buches 
In diesem Buch wird besprochen, in welcher Weise Sicherheitenpools 
nach dem Recht dreier verschiedener Rechtssysteme geregelt sind, näm-
lich dem niederländischen, dem englischen und dem deutschen Recht. 
Der Begriff "Sicherheitenpool" wird in diesem Werk zur Bezeichnung 
einer Regelung verwendet, bei der Sicherheiten im gemeinsamen Interesse 
mehrerer Kreditgeber gehalten werden. Sicherheitenpools werden seit 
geraumer Zeit bei der Kreditgewährung an Unternehmen verwendet. Die 
derzeitige Finanzierungspraxis weist eine große Vielfalt an abgesicherten 
Finanzierungsgeschäften auf, wobei Kreditgeber Sicherheiten im Rahmen 
eines Sicherheitenpools miteinander teilen. Beispiele sind abgesicherte 
Schuldverschreibungen, Securitisations einer großen Zahl unterschied-
licher Aktiva, Repackagings von Schuldscheinen und verschiedene Arten 
von abgesicherten syndizierten Darlehen und Gruppendarlehen. 
Die Zielsetzung dieses Buches ist zweigliedrig. Zunächst sollen in syste-
matischer Weise Einblicke in die Komplikationen geboten werden, die 
sich für Sicherheitenpools aus dem Rechtssystem ergeben, und sollen 
Lösungsmöglichkeiten für diese Probleme besprochen werden. Ich hoffe, 
dass dieses Werk für diejenigen, die sich intensiv mit diesen Pools 
befassen wollen oder diesbezüglich als Rechtsberater auftreten, von prak-
tischem Nutzen sein wird. Ferner wird versucht, die gewonnenen 
Erkenntnisse für die Formulierung eines Vorschlags bezüglich einer 
gesetzlichen Bestimmung zu nutzen, die die Anwendung dieser Pools im 
Rahmen des niederländischen Rechts vereinfacht. 
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Wirtschaftliche Beweggründe für die Verwendung von Sicherheitenpools 
Die Entscheidung für die Verwendung von Sicherheitenpools beruht auf 
drei wichtigen Faktoren: dem Bedarf von Kreditnehmern an substan-
ziellen Krediten während längerer Zeiträume zu möglichst niedrigen 
Kosten, der Risikobegrenzung und der Effizienz. Diese Faktoren haben 
eine Entwicklung von Finanzierungsgeschäften zur Folge gehabt, an 
denen Gruppen von Kreditgebern beteiligt sind. Dies erklärt auch, warum 
Kreditgeber Sicherheiten verlangen und warum Kreditnehmer Sicher-
heiten leisten sowie warum dies oft im Rahmen eines Sicherheitenpools 
erfolgt. 
Sicherheitenpools dienen den Interessen aller Beteiligten. Wenn Sicher-
heiten im gemeinsamen Interesse aller Kreditgeber statt von jedem 
einzelnen Kreditgeber gesondert ausgehandelt, erworben und verwaltet 
werden, kann viel Zeit und Mühe gespart werden. Auch die Kosten, die 
sonst vom Kreditnehmer hätten übernommen werden müssen, können 
auf diese Weise reduziert werden. Falls erforderlich können die Sicher-
heiten gemeinsam in Anspruch genommen werden und kann eine 
Regelung getroffen werden, um dafür zu sorgen, dass der Erlös der 
Sicherheiten ordnungsgemäß verteilt wird. Die Kosten der Inanspruch-
nahme, die nicht bei den Kreditnehmern eingetrieben werden können, 
können von den abgesicherten Kreditgebern gemeinsam getragen werden. 
Ferner kann durch einen Sicherheitenpool ein Mechanismus entwickelt 
werden, mit dem die Inanspruchnahme der Sicherheiten kontrolliert wird, 
so dass verhindert werden kann, dass individuelle Kreditgeber dem 
Unternehmen eines Kreditnehmers ihre Unterstützung entziehen, indem 
sie ihre Sicherheiten in Anspruch nehmen, womit sie den Interessen des 
Kreditnehmers und seiner anderen Kreditgeber schaden. Dies kann für 
Kreditnehmer mit finanziellen Schwierigkeiten von wesentlicher Bedeu-
tung sein. 
Aus diesen Gründen sind Sicherheitenpools ein unentbehrlicher Bestand-
teil zahlreicher nationaler und internationaler Finanzierungsgeschäfte. 
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Die juristische Komplexität von Sicherheitenpools 
Aus dieser Perspektive ist es verwunderlich, dass die Parteien, die solche 
Sicherheitenpools verwenden möchten, in den verschiedenen Rechts-
systemen mit einer Unmenge an juristischen Fußangeln konfrontiert 
werden. 
Aus rechtlicher Sicht sind vier wichtige Faktoren zu nennen, die die 
Verwendung eines Sicherheitenpools komplizieren. 
Der erste erschwerende Faktor ist die Art der Sicherheitsrechte. Sicher-
heitsrechte verschaffen dem abgesicherten Gläubiger das Recht, vorrangig 
Befriedigung aus den dem Sicherheitsrecht unterworfenen Gegenständen 
zu suchen und den Erlös dieser Gegenstände für die Bezahlung der 
gesicherten Forderung zu verwenden. In vielen Fällen ist es dem abge-
sicherten Gläubiger gestattet, die Gegenstände unmittelbar zu veräußern, 
wenn der Schuldner seine Verpflichtungen nicht erfüllt. Sicherheitsrechte 
verschaffen dem abgesicherten Gläubiger auf diese Weise eine Vorrangs-
stellung, die die Rechte von Dritten beeinflusst und die der abgesicherte 
Gläubiger gewöhnlich nutzen kann, ohne dass er seine Forderung zuvor 
von einem Gericht überprüfen lassen muss. Es wird daher für notwendig 
gehalten, über ein System von zwingendrechtlichen Vorschriften verfügen 
zu können, so dass die Rechtsordnung gewahrt wird und ein adäquater 
Schutz der Rechte von Dritten sowie des Schuldners gewährleistet ist, 
sofern dies gerechtfertigt ist. Die üblichen Mittel für die Realisierung 
dieses Ziels sind u.a.: Formerfordernisse in Bezug auf die Art und Weise, 
in der Sicherheitsrechte dokumentiert werden müssen (z.B. notarielle 
Beurkundung), Registrierungsvorschriften sowie Einschränkungen und 
Spezifizierungsanforderungen in Bezug auf die abgesicherte Forderung, 
die Gegenstände, die dem jeweiligen Sicherheitsrecht unterliegen, und die 
Identität des abgesicherten Gläubigers. Diese Anforderungen sind im 
Falle von abgesicherten Finanzierungsgeschäften, wie z.B. großen syndi-
zierten Darlehen und Schuldverschreibungsdarlehen, oft nur schwer zu 
erfüllen, da die Kreditgeber bei solchen Geschäften meist besonders 
zahlreich und möglicherweise anonym sind und sich die Identität der 
Kreditgeber häufig während der Laufzeit des Darlehens mehrmals ändert. 
285 
Zusammenfassung 
In Anbetracht der Vielzahl an anderen Rechten, die durch Sicherheits-
rechte betroffen sein können, ist es ferner unvermeidlich, dass Vorschrif-
ten in Bezug auf Sicherheitsrechte komplexer sind als z.B. Vorschriften für 
Verträge. Darüber hinaus haben verschiedene rechtspolitische Erkennt-
nisse und die Komplexität dieses Themas in den einzelnen Rechts-
systemen zu sehr unterschiedlichen Regelungen geführt. In den meisten 
Rechtssystemen wird in der Regel das Recht des Rechtssystems zugrunde 
gelegt, in dem sich die Gegenstände befinden (lex rei sitae), um zu 
ermitteln, ob ein rechtswirksames Sicherheitsrecht an den Gegenständen 
bestellt wurde, dies ungeachtet der von den Parteien getroffenen Rechts-
wahl. Wenn ein Geschäft dazu führt, dass Sicherheiten an Gegenständen 
bestellt werden müssen, die unter mehr als ein Rechtssystem fallen, ist die 
Tatsache, dass ein Sicherheitenpool in jedes einzelne Rechtssystem ein-
gegliedert werden muss, somit ein zusätzlicher komplizierender Faktor. 
Ein dritter erschwerender Faktor hängt mit der Tatsache zusammen, dass 
die Parteien die Verwaltung der Sicherheiten meist einer einzigen Person 
anvertrauen wollen, um so die Effizienz des Sicherheitenpools zu 
erhöhen. 
Die Zuständigkeit der Person, die mit der Verwaltung der Sicherheiten 
betraut wurde, kann grundsätzlich auf einer Vertretungsbefugnis oder auf 
Eigentum beruhen. Eine systematische Analyse der Rechtsregeln des 
Sachen- und Sicherheitenrechts jedes der besprochenen Rechtssysteme 
zeigt, dass das Instrument der Vertretung als Grundlage für einen Sicher-
heitenpool nicht gut geeignet ist. Der Kern des Problems ist, dass die 
Sicherheiten bei einem Pool auf der Grundlage einer Vertretungsbefugnis 
an die Kreditgeber selbst geleistet werden. Dies hat nicht nur zur Folge, 
dass die Kreditgeber, die ein Recht an den Sicherheiten erhalten müssen, 
möglicherweise namentlich genannt oder registriert werden müssen, 
sondern auch, dass die Sicherheiten übertragen oder eventuell sogar 
erneut bestellt werden müssen, wenn ein Kreditgeber sein Darlehen 
überträgt. Neue Darlehen, die von neuen Kreditgebern gewährt werden, 
können durch die bestehenden Sicherheiten nicht gedeckt werden. Ferner 
können Situationen entstehen, in denen die Befugnis des Vertreters, im 
Namen der Kreditgeber aufzutreten, angefochten wird. Aus diesen 
Gründen ist ein Sicherheitenpool auf der Grundlage einer Vertretungs-
befugnis nicht gut durchführbar und nicht effizient. In der Praxis werden 
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die zusätzlichen Kosten, die im Zusammenhang mit der Übertragung 
oder erneuten Bestellung von Sicherheiten entstehen, vom Kreditnehmer 
getragen. Es ist daher weder im Interesse der Kreditgeber noch im 
Interesse des Kreditnehmers, einen Sicherheitenpool in dieser Weise zu 
gestalten. 
Daher ist es nicht erstaunlich, dass in der Praxis die Verwendung eines 
Pools bevorzugt wird, bei dem die Sicherheiten an einen Trustee oder 
fiduziarischen Berechtigten geleistet werden. Die Tendenz in Richtung 
solcher Pools ist in jedem der drei Rechtssysteme, die in diesem Buch 
behandelt werden, eindeutig zu erkennen. Leider stoßen solche Pools 
jedoch auf große Probleme in Rechtssystemen, in denen das Trust-
Konzept nicht anerkannt wird, durch das das Interesse der begünstigten 
Kreditgeber an den Sicherheiten angemessen geschützt wird. Die Folge 
hiervon ist, dass die Kreditgeber im Falle einer Zahlungsunfähigkeit 
desjenigen, der die Sicherheiten hält, riskieren, ihre Rechte in Bezug auf 
die Sicherheiten und den Erlös der Sicherheiten an die persönlichen 
Gläubiger dieser Person zu verlieren. 
Die an einen Sicherheitenpool gestellten praktischen Anforderungen 
In diesem Werk werden die Schwierigkeiten, die sich für Sicherheiten-
pools aus dem jeweiligen Rechtssystem ergeben, systematisch analysiert, 
indem die praktischen Anforderungen, denen ein Sicherheitenpool 
entsprechen müsste, genau untersucht werden. 
Es wird begründet dargelegt, dass für einen effektiven Sicherheitenpool 
die folgenden sieben Kriterien erfüllt sein müssen. (A) Es muss möglich 
sein, Sicherheiten zu verschaffen, ohne dass die individuellen Kreditgeber, 
denen die Sicherheit zugute kommen soll, namentlich genannt oder 
registriert werden müssen. (B) Es muss möglich sein, die Befugnis zur 
Verwaltung und Inanspruchnahme der Sicherheiten unter vorher ver-
einbarten Bedingungen einer bestimmten Person zu übertragen. (C) Die 
Rechte der Kreditgeber in Bezug auf die Sicherheiten und den Erlös der 
Sicherheiten müssen in angemessener Weise geschützt werden. (D) Die 
Rechte der Kreditgeber an den Sicherheiten müssen problemlos über-
tragen werden können. (E) Es muss möglich sein, dass neue Darlehen 
durch dieselben Sicherheiten gedeckt werden, auch wenn diese von neuen 
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Kreditgebern gewährt werden. (F) Die Person, der die Verwaltung der 
Sicherheiten anvertraut wurde, muss ersetzt werden können, ohne dass 
die Sicherheiten dadurch beeinträchtigt werden. (G) Die Poolregelung 
muss so einfach wie möglich sein. 
Vorschriften in Bezug auf Sicherheitenpools in den Niederlanden; das nieder-
ländische Dilemma 
Während man in der Praxis eindeutig bevorzugt, die juristischen Kom-
plikationen von Sicherheitenpools zu beseitigen, indem das Instrument 
des Trusts oder eine Form des fiduziarischen Eigentums verwendet 
werden, bewegt der niederländische Gesetzgeber sich weiterhin unbeirrt 
in die entgegengesetzte Richtung. Illustrativ ist hier der - leicht provo-
zierende - Kommentar von E.M. Meijers, dem Hauptverfasser des neuen 
niederländischen Bürgerlichen Gesetzbuchs. In einem Artikel über das 
Thema Trustee917 schrieb er: 
"Meine Überzeugung ist nun diese: Das englische Sachenrecht ist sowohl in seinen 
Konstruktionen als auch in zahlreichen seiner Regelungen einige Jahrhunderte 
hinter dem des europaischen Festlands zurückgeblieben. Es ist eine Anhäufung von 
überholten, unbrauchbar gewordenen Begriffen und abstrusen Fiktionen, über die 
irgendwann einmal niemand sich mehr wundem wird außer den Engländern selbst, 
nachdem sie sie abgeschafft haben. [...] Die englische Auffassung, dass derjenige, 
der einen Gegenstand für einen Anderen verwaltet und darüber verfügen kann, der 
eigentliche Berechtigte ist, ist zweifelsohne durch unsere Auffassung überholt, die 
beinhaltet, dass derjenige, für den verwaltet wird, der ausschließliche Eigentümer 
des Gegenstands ist. [...] Viel einfacher gestaltet sich die Rechtslage des Trustee 
dann, wenn man davon ausgeht, dass er ein Vertreter des Eigentümers ist." 
Dieser Gesichtspunkt sowie der Gedanke, dass solche Konstruktionen zu 
einem falschen Schein der Kreditwürdigkeit führen könnten, und die all-
gemeine Befürchtung, dass die Einführung eines anglo-amerikanischen 
Trust-Konzepts im niederländischen Rechtssystem unvorhersehbare und 
unerwünschte Folgen haben könnte, haben den niederländischen Gesetz-
geber zu dem Beschluss geführt, das Trustkonzept abzuweisen. Statt-
dessen wurde versucht, dem Bedarf der Parteien, die Poolregelungen 
treffen wollen, bei denen Gegenstände zu Gunsten mehrerer Personen 
gehalten werden, gerecht zu werden, indem das niederländische Instru-
917 Siehe 30. 
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ment der Vertretung stärker ausgebildet wurde. Bei der Vorbereitung des 
neuen niederländischen Bürgerlichen Gesetzbuchs hat man daher ver-
sucht, die Rechtslage eines Trustee für Inhaber von Schuldverschrei-
bungen, einschließlich der Übernahme von Sicherheiten durch diese Per-
son für die Schuldverschreibungsinhaber, mit Hilfe des Instruments 
"bewind" (Verwaltung) zu regeln, einem Konzept, das auf der Rechtsform 
der Vertretung beruht. Um die Parteien, die sonst geneigt wären, das 
fiduziarische Eigentum zugrunde zu legen, in die richtige Richtung zu 
lenken, wurde in Artikel 3:84 Absatz 3 des neuen Bürgerlichen Gesetz-
buchs der Niederlande eine Bestimmung aufgenommen, die diese Art von 
Konstruktionen verbietet. 
Die Gesetzgebung im Rahmen des Instruments "bewind" wurde allerdings 
nie zu einem Ende gebracht. Versuche, klare Regeln für die Einrichtung 
der Verwaltung und die Folgen dieses Instruments zu formulieren, 
insbesondere im Verhältnis zu den Rechten Dritter, führten letztendlich 
nur zu komplizierten und stark kritisierten gesetzlichen Bestimmungen. 
Die Einführung der Bestimmungen über das Konzept "bewind" wurde 
daher von der Einführung der Bücher 3,5 und 6 des neuen Bürgerlichen 
Gesetzbuchs im Jahr 1992 abgetrennt und fand letztendlich nicht statt. 
Infolgedessen bietet das niederländische Recht zur Zeit keinen ange-
messenen juristischen Rahmen für Sicherheitenpools. Kreditgeber, die 
einen Sicherheitenpool wünschen, werden demzufolge mit Risiken kon-
frontiert, die sie nicht zu tragen brauchten, insbesondere das Insolvenz-
risiko desjenigen, an den die Sicherheiten geleistet werden. Ferner führt 
die Auffassung, dass Sicherheiten nicht an eine Person geleistet werden 
können, die nicht der abgesicherte Gläubiger ist, zu Komplikationen. 
Diese Auffassung ist problematisch, da ein Trustee oder fiduziarischer 
Berechtigter im Rahmen eines Sicherheitenpools normalerweise entweder 
nur einer der Kreditgeber oder überhaupt kein Kreditgeber ist. Vor-
kehrungen zur Minimierung dieser Risiken führen dazu, dass Sicher-
heitenpools unnötig komplex werden. In manchen Fällen ist das Treffen 
solcher Vorkehrungen auch nicht gut möglich. 
Es ist, im Hinblick auf die Bedeutung von Sicherheitenpools für die 
niederländische und internationale Finanzierungspraxis und in Anbe-
tracht der Tatsache, dass diese Pools den Interessen aller beteiligten 
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Parteien dienen, höchst unerwünscht, dass das niederländische Recht 
weiterhin Hindernisse für Parteien enthält, die solche Poolverträge 
schließen wollen. 
Es wird daher vorgeschlagen, diesen Mangel möglichst umgehend zu 
beheben, indem eine gesetzliche Bestimmung in das niederländische 
Bürgerliche Gesetzbuch aufgenommen wird, die die Verwendung von 
Sicherheitenpools im Rahmen des niederländischen Rechts vereinfacht. Es 
wird eingeführt, dass eine solche Bestimmung relativ einfach zu formu-
lieren ist. 
Es wird jedoch auch darauf hingewiesen, dass eine passende Lösung nur 
gefunden werden kann, wenn der niederländische Gesetzgeber bereit ist 
anzuerkennen, dass Sicherheiten und Erlöse im Rahmen eines Sicher-
heitenpools ein gesondertes Vermögen bilden können. 
Drei Überlegungen sind dabei von Bedeutung. Zunächst ist wichtig, 
anzumerken, dass das Argument von Meijers, dass "die Rechtslage des-
jenigen, der einen Gegenstand für einen Anderen verwaltet und darüber 
verfügen kann, viel einfacher gestaltet werden kann, wenn man davon 
ausgeht, dass er ein Vertreter des Eigentümers ist", nicht stichhaltig ist, 
wenn es um Sicherheitenpools geht. Stattdessen zeigt eine systematische 
Analyse der Komplikationen, die bei Sicherheitenpools auftreten, dass ein 
Sicherheitenpool nur in effizienter Weise strukturiert werden kann, wenn 
die Sicherheiten an einen fiduziarischen Berechtigten geleistet werden. 
Nach dieser Schlussfolgerung muss entschieden werden, in welchem 
Maße das Recht das Interesse der begünstigten Kreditgeber in Bezug auf 
die Sicherheiten schützen muss. Diesbezüglich wird angeführt, dass das 
rechtmäßige Interesse dieser Parteien dazu führt, dass sie auf jeden Fall 
nicht dem Risiko der Insolvenz des fiduziarischen Berechtigten ausgesetzt 
sein sollten, dem die Verwaltung der Sicherheiten übertragen wurde. 
Der dritte wichtige Punkt ist, dass für Sicherheitenpools im nieder-
ländischen Recht keine andere passende Lösung für einen gleichwertigen 
Schutz zu finden ist. 
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Kodifizierung von Vorschriften für Sicherheitenpools im niederländischen Bürger-
lichen Gesetzbuch: ein Vorschlag 
Eine gesetzliche Bestimmung, die eine Regelung dieser Aspekte be-
inhaltet, könnte wie folgt lauten: 
"1. Ein Pfandrecht oder eine Hypothek, die zur Sicherung von Forderungen 
mehrerer Glaubiger dient, kann für diese Glaubiger einem fiduziarisch berechtigten 
Pfand- oder Hypothekengläubiger gewahrt werden 
2. Der fiduziarisch berechtigte Pfand- oder Hypothekenglaubiger ist verpflichtet, 
alle Betrage, die er aufgrund des ihm eingeräumten Pfandrechts oder der fur ihn 
bestellten Hypothek erhalt, von seinem eigenen Vermogen abzusondern, indem er 
diese auf ein gesondertes Konto einzahlt, bis sie an die Glaubiger abgeführt werden, 
in deren Interesse das Pfandrecht oder die Hypothek bestellt wurde. 
3. Glaubiger, fur die ein Pfandrecht oder eine Hypothek unter Anwendung der 
Bestimmungen in den Absatzen 1 und 2 bestellt wurde, haben unter Ausschluss 
sämtlicher personlichen Gläubiger des fiduziarisch berechtigten Pfand- oder Hypo-
thekenglaubigers Anspruch auf den Erlös dieses Pfandrechts oder dieser Hypothek. 
Unter Erlös werden auch die in Artikel 229 von Buch 3 genannten Vergütungen 
verstanden. 
4. Im Falle eines Konkurses des fiduziarisch berechtigten Pfand- oder Hypotheken-
gläubigers ist der Konkursverwalter verpflichtet, unverzüglich an der Übertragung 
des Pfandrechts oder der Hypothek auf einen Rechtsnachfolger mitzuwirken. Bei 
der Bestellung des fiduziarisch berechtigten Pfand- oder Hypothekenglaubigers 
kann festgelegt werden, dass dieser seine Rechte auch in anderen genauer zu 
bezeichnenden Fallen übertragen muss. 
5. Im Rahmen von Absa tz 4 wird ein Zahlungsaufschub oder das Inkrafttreten einer 
Notregelung gemäß dem "Wet toezicht kredietwezen" (Gesetz über die Über-
wachung des Kreditwesens) mit einem Konkurs gleichgesetzt " 
Das Konzept des fiduziarischen Eigentums, das mit dieser Bestimmung 
eingeführt wird, ähnelt der fiduziarischen Treuhand, die in der deutschen 
Rechtsprechung entwickelt wurde. Die oben formulierte gesetzliche Be-
stimmung könnte in Titel 9:1 von Buch 3 des niederländischen Bürger-
lichen Gesetzbuchs eingefügt werden (Pfandrechte und Hypotheken). 
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a collective security arrangement 542 
Abtretung (G), of loans, see assignment 
Accessoiriteitsbeginsel (D), see accessority 
Accessority, of security (D) 73, 80, 149, 159,161, 221, (G) 411-414, 419, 421, 494, 
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Club loan, term 6 
Collectief zekerheidsarrangement, see collective security arrangement 
Collective security arrangement, term 2 
Condition precedent (D), transfer of voting rights to pledgee subject to-131-133, 
conditional transfers and insolvency 613-617 
Condition subsequent, conditional transfers and insolvency (D) 613-617, security 
discharged subject to- (G) 416 
Contractsovememing (D), in relation to loan agreements, see transfer of contract 
CRESTCo (E) 312 
Debenture (E) 311, 319, 330,372, 374,387,390 
Deed (D) 97, (E) 290 
Eigenkapitalersetzendes Gesellschafterdarlehen (G), shareholder's loan instead 
of equity, risk for lenders that loan is characterised as- 463-470,474,480 
Eigentumsvorbehalt (G), priority in relation to security over movable assets 442, 
retention of title arrangement, priority in relation to global assignment 
(Globalzession) 456-458 
Equitable security (E), distinction between legal and equitable security, general 
266,270, real property 288,291-296,298, movable assets 299, 300, receivables 
302-305,308, shares 313, 314, 316 
Eurobond issue, term 6 
Featherweight floating charge (E), 326 
Fiduciair gerechtigde (D), fiduciary (ownership) 33, 40, 41,146, 201 
Fiduciaire eigendom ten titel van beheer (D), fiduciary ownership for manage-
ment purposes 33 
314 
Index 
Fiduciaire eigendom tot zekerheid (D), see assignment (for security purposes) 33, 
72 
Fiduziarische Treuhand (G) 486, see also trust 
Financial assistance 45 
Fixatiebeginsel (D), general principle of fixation of assets forming part of bank-
rupt estate in case of insolvency 615 
Fixed charge (E) 273-275, 278-285 
Flugzeughypothek (G), see mortgage over aircraft 483 
Floating charge (E), general 273-275, crystallisation into fixed charge 276, 277, 
priority 278-285, right to appoint administrative receiver 325-327 
Fraudulent preference (E) 283 
Guarantee, similarities with third party security (D) 150, (E) 346, (G) 496 
Gemeenschap (D), collective property 188 
Genehmigung (G), see ratification 
General banking conditions, security pursurant to (D) 103, (G) 445, 478 
General security over a company's business (E) 324-328, impossibility of creating 
general security (D) 75, (G) 402 
Gesamtgläubiger (G), see joint and several creditorship 
Gesellschaft mit beschränkter Haf hing (G), German limited liability company, 
security over shares in- 459,461,462 
Gläubigergefährdung (G), creditor liability resulting from reckless disregard of 
the interests of other creditors, in the case of insolvency 425 
Globalzession (G) 452-458, global assignment, see further assignment for security 
purposes 
Grundbuch (G), public register 427 
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Gnmdschuld (G), over real property 399,400,406,414,415,428-432,434,484,491, 
495,509,515, see also land charge 
Höchstbetragshypothek (G), mortgage for a fixed maximum amount 433 
Hoofdelijk crediteur (D), see joint and several creditorship 
Hypotheekrecht (D), general 72, over real property 90-94, over ship 141, over 
aircraft 141, see also mortgage 
Hypothek (G), general 399, over real property 428-434, over ship 483, over aircraft 
483, see also mortgage 
Hypothekenbank (G), German mortgage bank, requirements that apply with 
respect to making a collective security arrangement where finance is provided 
by- 543-547 
Hypothekenbrief (G), mortgage certificate 431 
Inhaberaktien (G), security over-, see bearer shares 
Inhaberpapiere (G), see bearer debt instruments 
Insurance policies, security over-, (D) 142, (E) 322, 330, (G) 484 
Intellectual property rights, security over-, (D) 143, (E) 323, (G) 485 
Inter-creditor agreement (D) 184, (E) 352, (G) 511 
Joint and several creditorship, for the purpose of a collective security arrange-
ment (D) 226-234, (G) 538-540 
Kommanditgesellschaft (G), German limited partnership, security over 
participation in- 460 
Kredietzekerheid (D) 156, see also all moneys security 
Kwaliteitsrekening (D) 200, 249, 290, see further trust account 
Land charge (G), over real property 399,400,406,414,415,428-432,434,484,491, 
495, 509, 515 
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Land register (E) 291 
Legal security (E), distinction between legal and equitable security, general 266, 
real property 288,290,291,296, movable assets 299, receivables 302-304, shares 
313-316 
Lien (E), term 271 
Lastgeving (D), mandate 194-198, 602-605 
Letter of hypothecation (E) 301 
Lex rei sitae rule 22, 383 
Limited rights in rem (D) 89, (G) 427 
Majority control clause, under a collective security arrangement (D) 151,202, (E) 
315,338,339,361, 371, (G) 490,521 
Mortgage, general, (D) 72,73,75-77,79-81, (E) 265,266,270, (G) 399,400,402,404, 
406,412-414, of real property (D) 89-94, (E) 286-294, (G) 428-431 (see also Land 
Charge), of shares (E) 313-319, of ship (D) 141, (E) 321, (G) 483, of aircraft (D) 
141, (E) 321, (G) 483 see further (D) hypotheek, (G) Hypothek 
Movable assets, security over-, (D) 95-101, (E) 299-301, (G) 435-442 
Minor interest, mortgage taking effect as a-, (E) 293 
Naamloze vennootschap (D), Dutch public limited company, security over shares 
in-118,120,123,125,132,134,153 
Namensaktien (G), security over-, see registered shares 
Necigef (D)117 
Negative pledge (D) 184, (E) 279, (G) 352 
Negotiable instrument (E) 375 
Nominee account (D) 200, 249, 290, (E) 362-363, (G) 519, 530, 548 
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Notice (E), on the land register 293 
Novation (E), of loan agreements, impact on security (D) 179-183, (E) 349-357, (G) 
504-510 
Offenkundigkeitsprinzip (G), principle that fiduciary nature of a transfer must 
be evident for the purpose of recognition of fiduciary nature of the relationship 
531 
Ontbindende voorwaarde (D), see condition subsequent 
Openbaar pandrecht (D), general 82,84-88 disclosed pledge, over receivables 102, 
103,105,107,108,110, 111, over shares 118-120, over bank accounts 103,112, 
over insurance policies 142, see further pledge 
Openbare registers (D) public register 89 
Opschortende voorwaarde (D), see condition precedent 
Orderpapiere (G), see order debt instruments 
Opzegging (D), termination of security, to effect transferability of Dutch all 
moneys security 163-165 
Order debt instruments, security over-, (D) 140, (E) 320, (G) 482 
Over-collateralisation (G) 417-419 
Pandlijsten (D), pledge lists, for the purpose of pledging future receivables arising 
from future contracts 111 
Pandrecht (D), general 72, 73, 75, 76, 79-81, see further openbaar pandrecht, stil 
pandrecht, vuistpandrecht, bezitloos pandrecht, see also pledge 
Parallel debt, for the purpose of a collective security arrangement, (D) 235-239, (G) 
541-542, compare also parallel payment covenant 
Parallel payment covenant (E), use and purpose 374-381 
Pauliana (D) 85 
Pfandbriefe (G), debt instruments issues by German mortgage banks 545 
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Pfandrecht (G), general 399,400,406-408,410,412,420-426, over movable assets 
408, 410, 420-426, 435, 436, over receivables 408, 410, 420-426, 443-446, over 
shares 461,462,468,470,472-481 over bank accounts 410, over order or bearer 
debt instruments 482, see also pledge 
Pledge, general (D) 72, 73, 75, 76, 79-81, (E) 265, 271, 299, 318, 320, 330, (G) 399, 
400,406-408,410,412,420-426, (D) see further openbaar pandrecht, stil pand-
recht, vuistpandrecht, bezitloos pandrecht and pledge, (G) see further Pfand-
recht 
Power of attorney, (D) 93,137,138,191-193,219,593, (E) 296,313,359-361, (G) 513 
Pre-emption rights, impact on security over shares, (D) 123, (E) 317, (G) 476 
Ratification (D) 182,187, (E) 351, 360, (G) 514 
Real property, security over-, (D) 89-94, (E) 286-298, (G) 427-434, contractual 
prohibition on assignment or creation of security over-, (E) 297-298 
Receivables, security over-, (D) 102-116, (E) 302-311, (G) 443-458, contractual 
prohibition on assignment or creation of security over-, (D) 116, (E) 297, 298, 
309, (G) 454,455 
Registered shares, security over-, (D) 117,118,120,122,123,125,134, (E) 312,313, 
316, (G) 461,462,477,478, restriction on creation of security over (D) 123, (E) 
317, (G) 476 
Registerpfand (G), over aircraft 483 
Registration, requirement to register security (D) 77,91,141,152-155, (E) 267,291, 
293, 294, 328-334, 340, 341, (G) 404,413,427, 430, 431,491, 492 
Regres (D), by third party security provider, see further right of recourse 
Repackaging, term 6 
Revolver, revolving loan, term 433 
Right of recourse, guarantee arrangements, (D) 167, 241, 246 
Sanierungsprivileg (G), for the purpose of providing finance to a crisis-stricken 
company 467, 469 
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Schiffshypothek (G) 483, see further hypothek, see also mortgage 
Securitisation, term 6 
Security agent, term (D) 145, (E) 336, (G) 487 
Security assignment, see assignment 
Security transfer (G), for the purpose of creating security over movable assets 399, 
406-410, 415, 420-426, 435,437-442 
Security trustee, term (D) 145, (E) 336, (G) 487 
Set-off, right of debtor to set off claims against receivables which are owed by him 
and are subject to security (D) 109, (E) 305, (G) 450 
Shares, security over-, see bearer shares and registered shares 
Ships, security over-, (D) 141, (E) 321, (G) 483 
Sicherheitenpool (G) 486, see further collective security arrangement 
Sicherungsabtretung (G), see assignment (for security purposes) 
Sicherungspool (G) 486, see further collective security arrangement 
Sicherungsübereignung (G), for the purpose of creating security over movable 
assets 399, see also security transfer 
Stil pandrecht (D), general 82-88, undisclosed pledge, over receivables 102,104-
113, see further pandrecht, see also pledge 
Special purpose verhicle, use of special purpose vehicle as fiduciary under 
collective security arrangement (D) 198,199,211-217,590, (G) 518,533 
Sub-participation 62-64 
Syndicated loan, term 6 
Tacking (E), by secured creditor in order to preserve priority 355-357 
Tracing (E), of trust property 367 
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Transfer of security (D) 149, 156, (E) 343-346, (G) 493-496, transfer of security 
belonging to trustee (E) 372 
Treuhand (G) 486, see also trust 
Treuhandkonto (G) 519,530,548, see also trust account 
Trust (E) 366, 367, (non) recognition (D) 204-217,250-255, (G) 524-534, 549-554 
Trust account, (D) 200, 249, 290, (E) 362-363, (G) 519, 530, 548 
Trust concept, meaning 26 
Übersicherung (G), over-collateralisation 417-419 
Ultra vires (D) 45, (E) 45, (G) 45, in relation to the use of special purpose vehicles 
(D) 214, (G) 533 
Unmittelbarkeitsprinzip (G) 527, 530, 531 
Verlängerter Eigentumsvorbehalt (G) extended retention of title arrangement 456 
Vertragsübemahme (G), in relation to loan agreements, see transfer of contract 
Volmacht (D) 137, see also power of attorney 
Vordering aan order (D), see order debt instruments 
Vordering aan toonder (D), see bearer debt instruments 
Voting rights, transfer to secured creditor of voting rights pertaining to shares (D) 
125-139, (E) 314, 315, (G) 470,473,474,480 
Vuistpandrecht (D), possessory pledge, over movable assets 96, see further 
pandrecht, see also pledge 
Widerspruchsrecht (G) right to intervene to prevent other creditors from taking 
recourse, right of beneficiaries to prevent a fiduciary's private creditors from 
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